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Spouses’ Fiduciary Duties

Section 1101 Remedies for
Spouse’s Breach of Fiduciary
Duty Do Not Apply to
Nondisclosure of Assets
Spent Prior to Separation

By Carol Rothstein, Esq.*

In In re Marriage of Schleich (Nos. H039870, H041234, Ct. App.,
6th Dist. 2/8/16) — Cal. App. 5th —, — Cal. Rptr. 3d —, 2017 Cal.
App. LEXIS 94, the Sixth District Court of Appeal held that the
Family Code section 1101(g) and (h) remedies for a spouse’s
breach of fiduciary duty do not apply to either a spouse’s failure to
disclose separate property in dissolution proceedings or to a spouse’s
failure to disclose community property received pre-separation, if that
property was dissipated prior to separation.

In the opinion by Justice Grover (Rushing, P.J. and Elia, J., concur-
ring), the court further held that a spouse who receives 50 percent or
100 percent of the value of an asset pursuant to section 1101(g) or (h)
is not entitled to receive an additional 50 percent of the asset in the
division of community property.

Facts and Procedure. The parties enjoyed a high standard of living
during their nearly 10-year marriage. Husband earned over $200,000
annually working for a semiconductor manufacturer in Silicon Valley
and generated significant additional income running two side busi-
nesses. Wife was unaware of these businesses until after the parties
separated.

Husband filed a petition for dissolution of marriage in February
2009. He presented Wife with a $75,000 marital settlement agreement
and warned her that ‘‘it could get very ugly’’ if she didn’t sign it. Wife
rejected the offer and retained counsel, who sought temporary spousal
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Presumptions

Juvenile Court Properly Found that
Child Had Two Presumed Fathers

In re M.R.

(No. E064621; Ct. App., 4th Dist., Div. 2. 1/20/17)
— Cal. App. 4th —, — Cal. Rptr. 3d —, 2017 Cal.
App. LEXIS 38
By Hollenhorst, Acting P. J. (McKinster, Slough,
JJ., concurring)

The appeals court affirmed a juvenile court’s ruling
that a child had two presumed fathers, when there
was ample evidence that recognizing only one
presumed father would be detrimental to the child.

Facts and Procedure. In July 2015, dependency
proceedings were filed with respect to 11-year-old
Ro.R. and his four siblings, after their mother ran off
and left them with their grandmother. Two men
appeared in the proceedings and claimed to be
Ro.R.’s biological father: R.R., who married Mother
while she was pregnant with Ro.R., and S.H., who had
been in an earlier relationship with Mother. At the time
of the hearing, R.R. was serving a 10-year sentence for
attempted murder, and had been in custody since 2006.

S.H. appeared at the detention hearing and
requested that Ro.R. be placed with him. S.H.
asserted his belief that he was Ro.R.’s biological
father and claimed to have had a parental relationship
with him since birth. According to S.H., Mother told
him that he was the father when she learned she was
pregnant and called him when the child was born.
S.H. had limited contact with Ro.R. for his first
three years because Mother falsely told him that
she had moved to Oregon, but he visited with Ro.R.
whenever Mother ‘‘came down.’’ In his statement of
parentage, S.H. asserted that Ro.R. had spent a
substantial amount of time with him since 2006,
when he was three years old. Starting in 2006, S.H.
spent around 24 weekends a year with S.H.’s family.
He began to spend his spring and Christmas breaks
and half his summer breaks with S.H. and his family
in around 2010, and had spent his entire summer
break with S.H. for the past three years. S.H. had
presented Ro.R. as his own child to his wife and
two other children, as well as to his extended

family. After conducting an assessment, CFS recom-
mended that Ro.R. be placed with S.H.

At the continued detention hearing, mother asserted
that R.R. was Ro.R.’s biological father. She acknowl-
edged that S.H. and Ro.R. had a relationship and that
Ro.R. loved S.H., but contended that S.H. was just a
very good friend and was in no way related to Ro.R.
The court ordered that Ro.R. be placed with S.H.

At the jurisdictional/dispositional hearing, R.R.
disputed S.H.’s claim that he had been involved in
Ro.R.’s life since his birth. He testified that mother
told him that he was Ro.R.’s father when she became
pregnant, that he went to prenatal appointments and
was at the hospital when Ro.R. was born, that he was
listed as the father on Ro.R.’s birth certificate, and
that he had lived with Ro.R. until early 2006, when
he was incarcerated. S.H. testified that he believed
that he was Ro.R.’s biological father and that he
hadn’t asked for a paternity test because it didn’t
matter to him whether Ro.R. was his biological
child. When Mother and Ro.R. ‘‘moved back’’ from
Oregon in 2006, S.H. tried to have Ro.R. over as
much as he could. In April 2015, when S.H.
learned of Mother’s drug use and abandonment of
her children, Ro.R. began living with S.H. full time.

The juvenile court designated both S.H. and R.R.
as Ro.R.’s noncustodial presumed fathers, applying
Family Code section 7612(c). It dismissed the depen-
dency petition with respect to Ro.R. and terminated
dependency jurisdiction, issuing a family law custody
order granting S.H. sole physical and legal custody,
with visitation to Mother and R.R.. R.R. appealed,
challenging the court’s finding that S.H. is a presumed
father of Ro.R.

Governing Statutes. Biological fatherhood, by
itself, is not enough to qualify a man as a presumed
father. Family Code section 7611 sets out several
rebuttable presumptions under which a man may
qualify as a presumed father. Under Family Code
section 7611(d), a person who ‘‘receives the child
into his or her home and openly holds out the child
as his or her natural child’’ may qualify as a presumed
parent, if the person has an established relationship
with and demonstrated commitment to the child.

A court may declare a child to have more than one
presumed parent, if it concludes that ‘‘recognizing
only two parents would be detrimental to the child’’
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[Fam. Code § 7612(c)]. ‘‘In determining detriment to
the child, the court shall consider all relevant factors,
including, but not limited to, the harm of removing
the child from a stable placement with a parent who
has fulfilled the child’s physical needs and the child’s
psychological needs for care and affection, and who
has assumed that role for a substantial period of time’’
[Fam. Code § 7612 (c)].

S.H. Met Statutory Criteria for Presumed
Father Status. The appeals court found substantial
evidence that S.H. met the statutory criteria for
presumed father status under Family Code section
7611(d). S.H. viewed Ro.R. as his son and Ro.R.
viewed S.H. as his father. S.H. held Ro.R. out as
his son to others and S.H.’s family had treated
Ro.R. as a family member since he was six months
old. After R.R. was incarcerated, Ro.R. stayed with
S.H. for extended periods of time. In short, wrote the
court, substantial evidence supported the conclusion
that S.H. had a parent-child relationship with Ro.R.
and a demonstrated commitment to him. Even if
paternity testing were to exclude the possibility that
S.H. was Ro.R.’s biological father, it would not
negate the evidence of S.H.’s commitment to Ro.R.
and his established relationship with him.

The court rejected R.R.’s assertion that section
7611(d) was inapplicable because Ro.R. did not
live with S.H. and his family full time until 2015,
writing that ‘‘[i]t is not the living arrangements, but
the relationship between the child and the adult that is
the primary factor in determining whether the adult
should be deemed a presumed parent.’’ While the
relationship between S.H. and Ro.R. was developed
through visits, rather than through Ro.R. living with
S.H. full time, the abundant evidence that S.H. had
received Ro.R. into his home on a regular basis for
years, held him out as his son, and provided him with
parental love and cared was enough to satisfy the
statutory requirements of section 7611(d).

R.R.’s Presumed Father Status Did Not Defeat
S.H.’s Parentage Claim. R.R. argued that the Family
Code section 7540 conclusive marital presumption
defeated S.H.’s parentage claim. Section 7540
provides that ‘‘the child of a wife cohabitating with
her husband, who is not important or sterile, is
conclusively presumed to be a child of the marriage.’’

The court reasoned that the evidence in this case
did not support application of the conclusive marital

presumption, because the conclusive presumption
applies only when the child is both conceived and
born during the marriage. In this case, R.R. and
Mother did not marry until Mother was already preg-
nant with Ro.R. However, even if the conclusive
presumption were applicable, it would not render the
court’s decision to deem S.H. a presumed parent erro-
neous, because the court may declare that a child has
more than one presumed father if ‘‘recognizing only
two parents would be detrimental to the child’’ [Fam.
Code § 7612(c)]. Consequently, R.R.’s presumed
father status, whether based on section 7540 or
section 7611, did not defeat S.H.’s status.

The juvenile court’s ruling that both R.R. and S.H.
were presumed fathers, wrote the court, ‘‘falls
squarely within the purposes of [Family Code
section 7612(c)], including to preserve ‘a stable
placement with a parent who has fulfilled the
child’s physical needs and the child’s psychological
needs for care and affection, and who has assumed
that role for a substantial period of time.’’

Commentary

Stacy Phillips and Erica Swensson

There has been a welcome sea change in the way
we conceive of and recognize families, which has
been evolving for decades. Gone are the rigid struc-
tures that dictate the relationships between children
and the adults in their lives. The law and society are
less focused on the blood ties between biological
parents and children and more focused on the
nuanced relationships between children and the
wide net of adults in their lives.

We have seen this as the relationships between
children and grandparents, caregiving aunts and
uncles, and other loving adults are given increasing
recognition under the law. Otherwise constitutionally
‘‘fit’’ parents, as was the legal father in this case, are
no longer given carte blanche to exclude other adults
who have built relationships with their children.

In 2013, the California Legislature expanded the
parameters of Family Code section 7612 to allow
courts to find that a child has more than two legal
parents, if the court determines that finding otherwise
would be detrimental to the child. M.R. v. M.G.
presents one of the early cases affirming a lower
court’s finding that a child has three parents and
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rightly placing the child with an adult whose parental
status is based on a significant connection with and
commitment to that child.

What is important and heartwarming about this
case is the recognition of the relationship between
this little boy and the man he views as his father.
Notably, the court stated ‘‘even if paternity testing
were to exclude the possibility that S.H. is Ro.R.’s
biological father, it would not negate the substantial
evidence of S.H.’s demonstrated commitment to
Ro.R. and the established relationship between
them. . . .’’ As the court concluded, it is ‘‘the relation-
ship between the child and the adult that is the
primary factor in determining whether the adult
should be deemed a presumed parent.’’

With this decision, the court is making an implicit
nod to a theory we have always advocated to
clients—there is no need for jealousy or competition
among adult-caregivers of children. Love is not a pie
to be divided. By increasing one slice, you do not
decrease another. A child can only benefit from
more loving adults in their lives. This holding is, at
its heart, truly a ‘‘best interest of the child’’ outcome.
But even more than that, it is a vote for love and the
ties that we create between one another. Love just
may be thicker than blood after all.

References: CALIFORNIA FAMILY LAW PRACTICE AND

PROCEDURE, 2nd ed., §§ 31.11 (conclusive presump-
tion of husband’s parentage of child conceived and
born during marriage), 31.12[4] (presumption of
parentage based on receiving child into home and
holding out child as one’s own), 31.12[6] (finding
that child has more than two legal parents).

TAXATION

Innocent Spouse Relief

Refund of Innocent Spouse Relief
Was Time-Barred

Williams (Yvonne A.) v. Commissioner

(No. 8683-15, U.S. Tax Ct., 1/10/17)
T.C. Memo 2017-10
By Colvin, Judge

A former wife was disallowed the refund of a prior
tax refund that had been applied to an earlier year’s
taxes. Although innocent spouse relief was
otherwise available with respect to that earlier year,
any refund at this point was held to be time-barred.

Facts and Procedure. Yvonne and her then-
husband George filed a joint federal tax return for
2002 in late 2004. The Internal Revenue Service
assessed interest and penalties with respect to that
return, which amounts remained unpaid. In 2007,
Yvonne filed a petition with the IRS for innocent
spouse relief with respect to the 2002 tax year.
Yvonne and George were divorced in 2008, and in
2009, the IRS denied Yvonne’s claim for innocent
spouse relief. She brought the case to the Tax Court
at that time, but that Court dismissed the claim as
time-barred.

Yvonne claimed tax refunds (mostly due to earned
income credits) on her 2011 and 2012 federal income
tax returns, but the IRS applied those refunds to the
joint liabilities that remained unpaid on the 2002 joint
return with her ex-husband. Yvonne once again sought
innocent spouse relief from the IRS in a petition filed
in March 2014. This time, the IRS acknowledged that
innocent spouse relief was proper, but would only
refund the amounts from the 2012 return because the
payment with respect to the 2011 return had been
constructively made more than two years before she
filed her 2014 petition. Yvonne brought the case, in
this new posture, to the Tax Court.

Refund Was Time-Barred. Both spouses are
generally held jointly and severally liable for taxes
attributable to any year for which a joint return was
filed. However, under certain circumstances, a spouse
may be relieved of liabilities attributable to the other
spouse under the innocent spouse provisions of Internal
Revenue Code Section 6015. Section 6015(g) provides
that credits and refunds shall be made to the extent
attributable to the application of section 6015, subject
to certain statutory limitations, including the time limits
imposed by IRC section 6511.

A refund of an overpayment is barred when the
claim is made more than three years after the return
was filed or more than two years from the time the tax
was paid, whichever is later. [IRC § 6511(a).] Yvon-
ne’s 2014 innocent spouse claim was filed more than
three years after the 2002 return was filed in 2004, and
more than two years after the tax was constructively
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