
Germany Sides with Institutional Investors in Competition Debate

Action Item: The German Government recently weighed in on 
the side of institutional investors on a competition issue that 
has generated vigorous academic debate in the United States: 
whether institutional investors’ minority shareholdings in 
companies in concentrated markets produce anti-competitive 
effects. 

The Government’s pronouncement1 was prompted by a 
section of the 2016 Biennial Report of Germany’s Monopolies 
Commission. The Monopolies Commission saw no current need 
for legislation on the subject at either the national or European 
level, but suggested the need for further study. The Federal 
Government agreed, yet went a step further in concluding that 
the initial empirical research overly simplified the complexities of 
institutional investment.

Background
In 2016, two research papers claimed to show empirically that 
minority shareholdings by institutional investors raised prices 
in the U.S. airline and banking industries.2 These claims sparked 
a robust public debate. Several commentators went so far as 

to argue for sweeping “reform” proposals.3 Prominent among 
those urging caution and questioning the research on both 
theoretical and empirical grounds were Daniel O’Brien—one of 
the developers of the partial ownership theory that underlies 
the airline and banking papers—and his colleagues at Bates 
White Economic Consulting.4 The Monopolies Commission issued 
its report in September 2016, before these and other papers 
challenging the airline and banking studies appeared. 

The German Government’s Parliamentary Declaration
The German Government agreed that further study of minority 
shareholdings is warranted, but went on to announce,  
“[a]t the same time,” that “the Federal Government sees a basic 
problem with the empirical examination of the phenomenon.” 
To begin with, “[c]orporate decisions can be traced to such a 
large number of different business, legal, microeconomic, and 
macroeconomic factors that each of these factor’s individual 
influence cannot be clearly defined.” Furthermore, institutional 
investors “pursue different investment goals and investment 
strategies with parallel minority holdings within a sector or 
along a value-creation chain.” The analysis becomes even more 
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complex, the Government declared, when one considers the 
often-conflicting incentives created by short-term, mid-term, 
and long-term investment strategies. The Government found no 
basis today—in either theoretical writings or empirical studies—
to justify reform measures or “a sweeping accusation against 
institutional investors.” 
1. Parliamentary Document 18/13121, issued by the Bundestag in July 2017.

2.  Jose Azar, Martin Schmalz, and Isabel Tecu, “Anti-Competitive Effects of Common 
Ownership” (updated March 15, 2017), available at SSRN: www.ssrn.com/
abstract=2427345; Jose Azar, Sahil Raina, and Martin Schmalz, “Ultimate Ownership 
and Bank Competition,” available at SSRN: www.ssrn.com/abstract=2710252. 

3.  See, e.g., Einer Elhauge, Horizontal Shareholding, 129 Harv. L. Rev. 1267 (2016); 
Eric A. Posner, Fiona M. Scott Morton, and E. Glen Weyl, A Proposal to Limit the 
Anti-Competitive Power of Institutional Investors (Feb. 10, 2017) (forthcoming in the 
Antitrust Law Journal). 

4.  Daniel P. O’Brien and Keith Waehrer, The Competitive Effects of Common 
Ownership: We Know Less than We Think (Feb. 23, 2017) (forthcoming in the 
Antitrust Law Journal); Pauline Kennedy, Daniel P. O’Brien, Minjae Song, and Keith 
Waehrer, “The Competitive Effects of Common Ownership: Economic Foundations 
and Empirical Evidence” (July 26, 2017), available at SSRN: www.ssrn.com/
abstract=3008331.

For additional information, please contact: 

Peter W. Morgan 
202.420.2287| PMorgan@BlankRome.com 

© 2017, Blank Rome LLP. All rights reserved. Please contact Blank Rome for permission to reprint. Notice: The purpose of this update is to identify select developments that may be of interest 
to readers. The information contained herein is abridged and summarized from various sources, the accuracy and completeness of which cannot be assured. This update should not be 
construed as legal advice or opinion, and is not a substitute for the advice of counsel.

www.blankrome.com

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2427345
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2427345
http://www.ssrn.com/abstract=2710252
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2710252
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2710252

