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Trial Court Erred in Denying
Former Wife’s Postjudgment
Motion to Divide Unadjudicated
Community Property Brought
Two Years after Default
Judgment Was Entered

By Carol Rothstein, Esq.*

In In re Marriage of Huntley (Case No. C080534; Ct. App., 3d Dist.
4/17/17) — Cal. App. 5th —, — Cal. Rptr. 3d —, 2017 Cal. App.
LEXIS 344, the Third District Court of Appeal reversed an order
denying a former wife’s postjudgment motion to divide the parties’
community property, brought two years after a default judgment of
dissolution was entered, on the grounds that she should have first
moved to set aside the default judgment. Because the default judg-
ment was silent as to the division of property, the trial court had
continuing jurisdiction under Family Code section 2556 to adjudicate
all of the parties’ community property.

In the opinion by Justice Hoch (Butz, Acting P. J., and Renner, J.,
concurring), the appeals court stated that the former wife was not
required to move to set aside the default judgment, that there was
no time limit for bringing a postjudgment motion to divide omitted
or unadjudicated assets, and that the wife’s awareness of the unadju-
dicated assets at the time the default judgment was entered did not
preclude her from bringing a motion under Family Code section 2556.
The appeals court further held that the parties’ informal agreement
dividing community property did not relieve the trial court of its duty
to divide the community property, because the agreement was not in
writing and was not made on the record in court.

* Carol Rothstein, J.D., is the principal author of the CAL. FAM. LAW MONTHLY. She is a
research attorney in Lafayette, California.



open court is strictly construed, the appeals court
said. Although Deanna’s signing of a grant deed to
the marital residence in favor of Frank indicated that
the parties had actually reached an agreement
concerning the division of their property, this agree-
ment was neither in writing nor stated on the record.
Because the agreement did not comply with the
requirements of section 2550, the trial court was
not relieved of its duty to divide the parties’ commu-
nity property.

Commentary

Stacy D. Phillips and Erica A. Swensson

This case has the hallmarks of becoming the
seminal case on post-judgment procedure for the
adjudication of undivided assets. It succinctly
summarizes the case law and explains the interaction
of the relevant statutes.

There are some very interesting pearls of wisdom
in this case. First, there is no statute of limitations on
the adjudication of omitted assets. Judgment drafters
beware! A practitioner may conceivably never be off
the hook for a poorly written judgment if the commu-
nity assets are not mentioned and divided.

It should be noted that omitted assets are not
always the product of negligent lawyering. Assets
can be inadvertently omitted or hidden by the
parties despite an attorney’s investigation of the
facts. Yet a party in a post-judgment omitted assets
litigation may try to blame his or her original counsel
to deflect attention from the party’s own conduct or
negligence. A strong case file warning a client of the
perils of omitted or hidden assets will be an attorney’s
best defense against such claims.

Second, the original dissolution in Huntley
proceeded by default. Huntley reveals that there is
no requirement that a spouse moving for adjudication
under Family Code § 2556 first move to set-aside the
default judgment in order to have the court adjudicate
the omitted assets.

Third, the post-judgment assets need not be hidden
at the time of judgment. Here, the facts make it clear
that, at the time the parties entered into the judgment,
Wife was well aware of all of the community assets
and liabilities. Since the final judgment contained no
division of assets, Wife was able to request that the

Court divide assets about which she was fully
informed.

Curiously, Huntley also suggests in dicta that an
asset may still be subject to post-judgement adjudi-
cation even if it was mentioned in the judgment but
not fully ‘‘litigated and divided.’’ Quoting Marriage
of Georgiou and Leslie, the Court stated ‘‘the mere
mention of an asset in the judgment is not controlling.
The crucial question is whether the community prop-
erty benefits were actually litigated and divided in the
previous proceeding.’’ [Internal citations and quotation
marks omitted.] While Huntley presents an extreme
instance — no assets divided at all — does this dicta
from Georgiou imagine a situation in which assets
mentioned in a judgment are subject to post-judgment
litigation and allocation if a subsequent court finds that
the original division was not ‘‘actually litigated and
divided’’? Query whether this language could be
extended to a division that the court finds inequitable
or includes assets which have been improperly charac-
terized. Future courts answering this question will have
to address what constitutes ‘‘litigated and divided.’’

While there are no facts in the Huntley opinion to
explain why Wife decided to file for a post-judgment
adjudication, it is easy to imagine one possibility.
Wife received all of the assets in her name pursuant
to her ‘‘informal agreement’’ with Husband. Two
years later, having become dissatisfied with her lot,
she files to have all ‘‘unadjudicated’’ assets divided by
the trial court, which in this case, is all of the assets.
Did she get a fair shake in the original ‘‘handshake’’
deal? Because there is no record of what each party
received, that answer is lost. Maybe it was a fair deal
but she used or wasted her assets in the two years
between the default judgment and the time of the
post-separation Request for Order. Either way, it
seems that Wife was trying to get a second bite at
the apple.

How to avoid that second bite at the apple? Make
sure all assets are divided and that the division is fully
reflected in a written judgment provided to the court.
Compare the declarations of disclosure to the final
judgment to make sure that all disclosed assets are
accounted for. On remand, provide evidence of the
deal struck by the clients to give the trial court an
opportunity to memorialize the agreement made and
relied on at the time of the original default judgment.
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