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Modification of Child Support

Reduction in Extremely
Wealthy Father’s Income Was
Not Material Change in
Circumstances Warranting
Modification of Child Support

By Carol Rothstein, Esq.*

In In re Marriage of Usher (Case No. B263721; Ct. App., 2d Dist.,
Div. 4. 12/2/16) — Cal. App. 5th —, — Cal. Rptr. 3d —, 2016 Cal.
App. LEXIS 1050, the Second District Court of Appeal held that
substantial evidence did not support the trial court’s finding that
there had been a material change in the father’s circumstances,
requiring a reduction in his child support obligation. Although the
father’s income had fallen by 80 percent since the stipulated judgment
setting support, his extreme wealth meant that he still had the ability
to pay the agreed-upon support.

In the opinion by Justice Manella (Willhite, Acting P. J., Collins, J.,
concurring), the Second District further held that the trial court
imputed an unreasonably low rate of return to the father’s more
than $65 million in assets. Even if the one percent rate of return
chosen by the trial court had been supported by evidence, which it
was not, the father could not avoid his child support obligation by
underutilizing his income-producing assets.

Facts and Procedure. The parties married in 2006, just before the
birth of their child, and separated in 2008. Father was a successful
director and producer during the marriage, earning approximately
$4.25 million per year, and owned substantial assets.

The October 2009 stipulated judgment of dissolution required
Father to pay $12,500 per month in child support, increasing to
$17,500 in June 2010, when Mother and child moved out of Father’s
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of a party may have on the award of spousal support
in the ordinary case.’’

Genise argued that the trial court’s definition was
so broad that ‘‘having an extramarital affair, or
refusing to help around the house, or buying too
many shoes or refusing to engage in sex could be
considered domestic violence.’’ Obviously that is
unlikely, but the court did not have to explore the
outer reaches of what could constitute ‘‘abuse’’ to
affirm the trial court with facts like these. The
result is not surprising.

Commentary

Stacy D. Phillips and Kevin Martin

Based on evidence of domestic violence and other
prior misconduct, the trial court in In Re Marriage of
Schu denied Wife’s request for spousal support. The
trial court also found that Wife had sufficient assets to
support herself and that, as Wife told her vocational
examiner, she ‘‘would be all right no matter what.’’
On appeal, relying on Family Code section 2335,
Wife argued that the trial court abused its discretion
by allowing Husband to introduce into evidence her
prior acts of domestic violence against the parties’
children and denying spousal support based on
those acts. It was Wife’s position that because Cali-
fornia is a ‘‘no fault’’ state, her prior acts of domestic
violence and/or sexual abuse were irrelevant to her
request for spousal support. Not surprisingly, the
Court of Appeal disagreed and affirmed the denial
of Wife’s spousal support request.

Family Code section 2335 provides that, ‘‘[e]xcept
as otherwise provided by statute,. . .evidence of
specific acts of misconduct is improper and inadmis-
sible.’’ Conveniently, Wife ignored the words
‘‘[e]xcept as otherwise provided by statute’’ and
argued that the trial court committed reversible
error by admitting evidence of her prior misconduct.
The Court of Appeal concluded that Wife’s argument
ignored Family Code section 4320(i)’s requirement
that a trial court consider instances of domestic
violence when deciding to award spousal support,
making it a statutory exception to the general rule
that prior misconduct is inadmissible in a dissolution
proceeding.

Wife did make one argument that is worth a more
detailed review. Wife argued that the definition of
abuse used by the trial court, which included ‘‘beha-
vior that is disturbing the peace of the other party’’
[see Fam. Code § 6320(a)], was too broad and could
arguably include a wide range of behavior that would
not justify the denial of spousal support, such as an
extramarital affair, buying too many shoes, or
refusing to engage in sexual relations. The Court of
Appeal refused to take Wife’s bait and declined to
further define what constitutes ‘‘behavior that is
disturbing the peace of the other party.’’ In the
Court of Appeal’s words, ‘‘[t]hese quotidian exam-
ples pale in comparison to what happened here.’’ The
Court of Appeal clearly decided that it knew ‘‘abuse’’
when it saw it.

The Court of Appeal was correct in affirming the
trial court’s judgment in Schu. However, not every
case will be as straightforward as Schu and ‘‘abuse’’
under section 6320 could, in certain instances, be the
subject of creative arguments, as contemplated by
Wife. Thus, as family law practitioners, we must be
mindful that the term ‘‘abuse’’ is not yet clearly
defined and we may be forced to litigate what consti-
tutes ‘‘abuse’’ without the benefit of substantial case
law to rely upon.

What would the Court of Appeal conclude if the
potential recipient of spousal support committed
domestic violence but was not able to be self-
supporting? Stay tuned.

Commentary

Vanessa Kirker Wright

This case came out of the county in which I gener-
ally practice, and I am often in this judge’s
courtroom. And, full disclosure, my children grew
up with and around the Schu family, the victim’s
family, and most of their friends. This is a small town.

It was very difficult for me to set aside my personal
feelings of betrayal, horror and distaste to read
through to the law that was made by this opinion.
But having done that, I observe that there are a
number of lessons to be learned from this case,
although arguably all of those lessons could have
(or should have) been learned without the need for
publication and without putting this family through
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