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Imagine you are a company in 
the business of selling certain 
goods or services. In order to  

properly promote and market those 
goods or services, you work with  
a third-party agency to formally  
engage a model for a one-day photo 
shoot to take place in California. 
The agency will negotiate and 
collect payment from you on the 
model’s behalf. You enter into a 
written contract with the agency  
which specifies, among other  
things, that the model will be en-
gaged as an independent contrac-
tor for a daily rate of $1,000. 

The shoot is a great success 
and a week later, you receive an 
invoice from the modeling agency 

requesting payment within 30 days, 
which you complete in a timely 
manner. 

Then imagine, based solely on 
the timeline and facts above, you 
are served with a lawsuit filed 
against you by that model, the one 
who worked for you for one day, 
alleging he or she was actually 
your employee and is now owed 
tens of thousands of dollars in 
penalties, damages and attorneys’ 
fees and costs. In the course of liti- 
gation, you learn that this model 
has filed dozens of identical suits. 

Hundreds of companies in Cal-
ifornia have faced this very sce-
nario, often brought by models, 
actors and other individuals who 
may work only once or twice for 
the company. Most of the time, 
these individuals have been fully 
paid for their services through 
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their agency, but nonetheless file 
claims in court seeking damages 
in amounts exponentially higher 
than their agreed upon – and fully 
paid – daily rate. Almost invariably, 
the most significant exposure in 
these cases is the “waiting time 
penalties” provided under the Cal-
ifornia Labor Code. 

Section 203 of the California 
Labor Code provides in relevant 
part: If an employer willfully fails 
to pay, without abatement or re-
duction…any wages of an em-
ployee who is discharged or who 
quits, the wages of the employee 
shall continue as a penalty from 
the due date thereof at the same 
rate until paid or until an action 
therefor is commenced; but the 
wages shall not continue for more 
than 30 days. 

Notwithstanding this harsh re-
ality, California law also provides 
that a good faith dispute that wag-
es are due in the first place will 
preclude the imposition of waiting 
time penalties under Section 203. 
As the law explains, “[a] ‘good 
faith dispute’ that any wages are 
due occurs when an employer pre- 
sents a defense, based in law or  
fact which, if successful, would pre- 
clude any recovery on the part of 
the employee.” 8 C.C.R. § 13520. 

Thus, company-defendants in-
variably cite to their good faith be-
lief that models and other onsite  
contractors were properly classified  
as independent contractors, and 
not employees. The facts support-
ing this defense are case-specific, 
but examples consistently includ-
ed that: 

• Models are characterized as  
independent contractors in the con- 
tracts negotiated on their behalf. 

• In line with industry stan-
dards, the contract requires pay-
ment be made to an agency days 
or weeks after the shoot, and not 
to the model directly. Indeed, the 
model may have even instructed 
the company to pay the agency 

for the modeling services upon 
receipt of an invoice. 

• Aside from some general 
direction, there is little control 
exerted over the model’s perfor-
mance during the shoot, as models 
are engaged in a distinct occupation 
and often provide similar services 
to numerous companies. 

• The models deduct business 
expenses from their taxes and do 
not receive IRS Form W-2s for 
their services. 

• There is generally a lack of 
evidence at the time of the shoot 
to support the concept that either 
party believed, considered or rep-
resented that they were creating an 
employer-employee relationship. 

However, because of the “zero 
sum” nature of waiting time pen-
alties (which are, in essence, a 
win or lose proposition for both 
sides), combined with the costs 
of litigation, these claims almost 
always settle out of court before a 
trier of fact has the opportunity to 
address their merits. Indeed, pub-
lished, citable cases have histori-
cally been few and far between, 
leaving little guidance for litigants  
on either side. (The case of Brighton  
Collectibles, LLC v. Hockey, 65 Cal.  
App. 5th 99 (2021) is notable in  
that the defendant-company cross- 
complained against the model suing  
it, Natalie Hockey, asserting claims  
for declaratory relief and fraud. 
On appeal, the court refused to dis- 
miss the cross-complaint, finding  
that Brighton had shown a proba-
bility of success on its fraud claim). 

This changed last week when 
the Ninth Circuit decided Bijan 
Hill v. Walmart Inc. Walmart was 
hit with a lawsuit very similar to 
the set of facts above. The plain-
tiff, Bijan Hill, modeled in various 
1-2-day photo shoots for Walmart 
in 2016 and 2017. Despite being  
contracted through a talent agency  
which invoiced Walmart a fee for  
Hill’s services (payable in 30 days),  
Hill nonetheless filed suit against 

Walmart in 2019 seeking penalties 
exceeding $540,000. The basis? 
Hill alleged that she had been a 
Walmart employee, not a contrac-
tor, and was therefore owed wait-
ing time penalties under Section 
203 because she was not paid im-
mediately upon “discharge” from 
each photo shoot. 

While the court found that fac-
tual issues did exist as to whether 
Hill was an employee or a con-
tractor, it nonetheless determined 
that Walmart had established a 
“good faith dispute” as to Hill’s 
employment status, precluding 
entirely the recovery of waiting 
time penalties. The Ninth Circuit 
Court of Appeals affirmed the  
decision on April 26, 2022. 

The three-judge panel unani-
mously held that Walmart had, 
in fact, established its good faith 
belief that Hill was not an em-
ployee and, in turn, had a “good 
excuse” to treat her as an inde-
pendent contractor. The court 
analyzed various factors to reach 
this conclusion, including: (i) the 
amount of control Walmart had 
over Hill; (ii) that she was paid a 
flat daily rate and not an hourly 
wage; (iii) that she was never is-
sued any tax forms by Walmart; 
(iv) that she was characterized as 
an independent contractor in the 
agency contract; (v) that she was 
not engaged in Walmart’s retail  
business; and (vi) that she provided  
modeling services to other com-
panies during the same time period. 

As Circuit Judge Milan Smith 
wrote in the opinion, “[t]he limited 
and irregular nature of her work 
made it reasonable for Walmart 
to believe that Hill was not an 
employee, and, as a result, that 
she was not entitled to immediate 
payment at the conclusion of each 
photo shoot.” 

The Ninth Circuit also resolved 
the hotly-contested issue of which 
employment test applies to con-
tractor claims for waiting time 

penalties under Section 203: the 
more stringent “ABC” test estab-
lished by Dynamex Operations West, 
Inc. v. Superior Court in 2018; 
(Under the “ABC” test, a worker 
is presumed to be an employee 
unless the hiring entity can prove 
that the worker is: (A) free from 
control; (B) providing services 
unrelated to the hiring entity’s 
business; and (C) holding him 
or herself out as and engaging 
in an independent business.) – 
or the common law test derived 
from S.G. Borello & Sons, Inc. v. 
Department of Industrial Rela-
tions, 769 P.2d 399 (Cal. 1989), a 
multi-factor, fact-intensive inquiry 
focusing on the right of control. 
In resolving this issue, the court 
confirmed that the less stringent 
“Borello Test” applies, and that 
Dynamex only applies to cases 
governed by California Industrial 
Welfare Commission (IWC) wage 
orders. Here, Hill did not allege 
that Walmart violated any IWC 
wage order. 

Lastly and importantly, the 
court reiterated the requirement 
for a “willful” violation to support 
the imposition of costly waiting 
time penalties under Section 203. 
While Hill’s counsel attempted to 
argue that “allowing a good faith 
defense would reward ignorance 
of the law,” the court was unper-
suaded, citing the legislature’s clear 
intent in including the term “willful” 
as a requisite for awarding waiting 
time penalties: An important ra-
tionale behind allowing a good 
faith defense in this context is to 
prevent employers from being 
“penalized” in genuine cases of 
“uncertainty.” 

While surely fact-specific, the 
Walmart case at least affirms that 
objectively reasonable, good faith 
defenses, even if not ultimately 
successful, are a death knell for 
Section 203 waiting time penalties, 
handing a rare and valuable win to 
employers in the Golden State. 


