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Editor, The BR State + Local Tax Spotlight

EUGENE J. GIBILARO  
Of Counsel
212.885.5118
eugene.gibilaro@blankrome.com

Welcome to the November 2021 edition of The BR State + Local Tax Spotlight. We understand the unique 
demands of staying on top of important State + Local Tax developments, which happen frequently and across 
numerous jurisdictions. Staying updated on significant legislative developments and judicial decisions helps tax 
departments function more efficiently and improves strategy and planning. That is where The BR State + Local Tax 
Spotlight can help. In each edition, we will highlight for you important State + Local Tax developments that could 
impact your business. In this issue, we will be covering:

•     A recent Michigan appeals court decision that upheld a reduction of a credit in an otherwise closed year, 
despite acknowledging flaws in the audit and the lack of notice to the taxpayer;

•    A recent California Franchise Board legal ruling providing guidance on when a pass-through entity holding 
 company is considered unitary with other entities in its group;

•    A recent 2nd Circuit Court of Appeals decision that rejected a constitutional challenge to the federal SALT 
deduction cap; and

•    A recent Texas appeals court decision that affirmed the dismissal for lack of jurisdiction of a dispute over how 
gross receipts should be apportioned for franchise tax purposes.

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + 
Local Tax webpage for more information about our team. Click here to add State + Local Tax to your subscription 
preferences.

Note from the Editor
By Eugene J. Gibilaro
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The Michigan Court of Appeals held that the statute of 
limitations does not prevent the Department of Treasury 
(“Treasury”) from reducing a credit in an otherwise closed 
year, despite acknowledging flaws in how the audit was 
handled and the lack of notice to the taxpayer. McLane Co., 
Inc. v. Dep’t of Treasury, No. 354973, 2021 WL 4808351 
(Mich. Ct. App. Oct. 14, 2021). This case is another example 
of auditors reaching back into otherwise closed years to 
examine items that have going-forward impact, but here 
the result was different from the result in a recent New 
Jersey case, which did not allow the retroactive adjustment 
under different statutory language. See R.O.P. Aviation, 
Inc. v. Dir., Div. of Tax’n, 32 N.J. Tax 346 (May 27, 2021), 
and You Had Your Chance: New Jersey Tax Court Prohibits 
Audit Adjustments to Closed Years, The BR State + Local Tax 
Spotlight (June 2021).

Facts: The Treasury audited the 2008 through 2010 returns 
filed by McLane Company, Inc. (“McLane”). It did not finish 
the audit until 2017, when it issued a final audit deter-
mination reflecting a total net credit due to McLane of 
$966,462, which was paid out by check. However, without 
the knowledge of the company and in the absence of any 
explanation by the Treasury, the check included a prior-year 
overpayment credit of $711,415 that McLane had claimed 
in its 2011 return. 

Apparently recognizing the alleged double benefit, the 
Treasury then, in February 2018, issued a formal notice 
disallowing the overpayment credit on the 2011 return. 

The notice did not request that McLane pay additional 
amounts for 2011, but instead the disallowance resulted 
in much lower overpayment credit available to be carried 
forward. 

McLane challenged the adjustment in an informal confer-
ence, contending that the four-year statute of limitations, 
Mich. Comp. Laws § 205.27a(2), prevented a change to its 
2011 return in 2018. The hearing officer disagreed. McLane 
brought an action in the court of claims, which rejected 
McLane’s arguments, and McLane appealed to the court 
of appeals.

The Decision: The court of appeals affirmed. It found that 
the 2018 adjustment did not result in a “deficiency” under 
Mich. Comp. Laws § 205.27a(2), although it acknowledged 
that the term “deficiency” is not defined in the tax laws 
or regulations and invited the Legislature or Treasury to 
consider correcting this “oversight.” It agreed with the 
trial court, which, after reviewing dictionary definitions 
and statutory context, concluded that when the credit 
reduction results in a lower credit to carry forward, there 
is no “deficiency” to be paid by the taxpayer. The court of 
appeals determined that the disallowance did not result in 
additional tax being owed, since “McLane did not have to 
cut a check to pay a tax deficit.” 

The court explicitly noted that “McLane’s frustration with 
how the department handled this matter is understand-
able” and that “these were not the best of circumstances, 
as most clearly evidenced by the department’s lengthy 
delay in finishing the 2008-2010 audit, and most 
 egregiously, its failure to explain that the check reflecting 
the total net credit from the audit included an overpay-
ment credit from the 2011 tax return.” Nonetheless, the 
court held that there was no assessment of a “deficiency” 
when the credit was disallowed and rejected McLane’s 
challenge. p

This case is another example 
of auditors reaching back into 
otherwise closed years to examine 
items that have going-forward 
impact[.]

Michigan Court of Appeals Holds That a Reduction in 
a Credit Is Not a “Deficiency”

By Hollis L. Hyans
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business; (iii) intercompany financing; (iv) shared tax ben-
efits; (v) improved creditworthiness; (vi) covenants not to 
compete; and (vii) control. 

Structure of Overall Business Can Be Significant
The ruling notes that the structure of the overall business 
can either support or not support a finding of unity. For 
example, the fact that a holding company functions as a 
conduit for its owners, or as a focal point for an operating 
business, supports a finding of unity while a structure of 
ownership that evidences an investment purpose—for 
example, where the holding company is not integral to the 
overall unitary business—supports a finding that a holding 
company is not unitary. 

Single Business vs. Multiple Businesses 
The ruling also notes that where a group of entities is 
engaged in a single unitary business, a holding company 
in that group is more likely to be unitary with the other 
entities in the group than where a holding company holds 
interests in several separate non-unitary businesses. 

Majority Ownership Interest Not Required for Unity 
In the case of a pass-through entity holding company, 
the FTB concludes a holding company can be unitary to 
the extent of its ownership interest in an entity and need 
not hold more than 50 percent of an entity in order to 
be unitary. 

Finally, the FTB sets forth several different factual  scenarios 
and opines on whether a pass-through entity holding 
company in each is unitary. As the issue of whether a 
holding company is unitary with other entities in its group 
is somewhat unsettled in many states, the FTB’s analysis 
of this issue may provide a useful analytical framework to 
taxpayers both inside and outside of California. p

California Franchise Tax Board Issues Legal 
Ruling on Unity of Holding Companies
By Kara M. Kraman
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On October 25, 2021, the California Franchise Tax Board 
(“FTB”) issued a legal ruling providing guidance on the issue 
of when pass-through entity holding companies will be 
considered unitary with the pass-through entities in which 
they hold an ownership interest or which hold an owner-
ship interest in them. Cal. Franchise Tax Bd., Legal Ruling 
No. 2021-01 (Oct. 25, 2021). California FTB legal rulings 
are not precedential; however, they may be cited as the 
FTB’s official interpretation of the tax law and courts may 
attribute some weight to them. 

The legal ruling begins by summarizing the precedent in 
California relating to whether a holding company is uni-
tary with companies in which it holds an interest, citing to 
various federal and state cases as well as state Board of 
Equalization rulings. The ruling then synthesizes the various 
cases and rulings, concluding that a unity determination in 
the context of a pass-through holding company requires 
“additional consideration, and may expand on a traditional 
unity analysis.” 

Non-traditional Factors More Heavily Weighted 
The ruling states that because holding companies tend 
to have limited (if any) operations, other non-traditional 
factors are more heavily weighted in determining unity. 
These factors include: (i) insulation from liability; (ii) acting 
as the focal point or conduit for ownership of an operating 

The ruling states that because 
holding companies tend to have 
limited (if any) operations, other  
non-traditional factors are more 
heavily weighted in determining 
unity.
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effectively “mandates” the SALT deduction. Tracing the his-
tory of the SALT deduction, the court noted various instances 
where the SALT deduction was limited (e.g., 1986 legislation 
eliminating a deduction for state and local sales taxes and 1990 
legislation reducing the deduction for high income earners). 
As the court noted, “[p]rior to 2017, it appears, Congress did 
not view its authority to limit the SALT deduction as subject to 
any relevant constitutional constraints” and “the history of the 
deduction helps the Plaintiff states virtually not at all.”

The Second Circuit then addressed the states’ claim that the 
SALT limitation “coerced” the states to abandon their preferred 
fiscal policies in violation of the Tenth Amendment, which 

reserves to the states 
powers not constitu-
tionally delegated to 
the federal govern-
ment. It noted that 
the U.S. Supreme 
Court had only once 
before deemed a 

Congressional condition as being constitutionally “coercive” in 
violation of the Tenth Amendment. The case was Nat’l Fed’n 
of Indep. Bus. v. Sebelius, 567 U.S. 519 (2012), where Congress 
threatened to withhold all state Medicaid grants unless the 
states agreed to new expanded funding and conditions.

The Second Circuit found that the states had “failed to plausibly 
allege that their injuries are significant enough to be coercive.” 
In short, the court was unpersuaded that the claimed detri-
mental economic effects of the SALT limitation were significant 
enough to give rise to a constitutional violation and concluded 
that the SALT limitation did not unconstitutionally infringe on 
state sovereignty. As for the states’ claim that Congress unfairly 
targeted them, the court, quoting from Nat’l Fed’n, noted that 
“Congress may use its spending power to create incentives for 
States to act in accordance with federal policies” as long as 
“pressure [does not] turn[ ] into compulsion.”

It was widely recognized that the states’ lawsuit was more a 
political act than a bona fide constitutional challenge. Two 
federal courts have now rejected each constitutional argument 
raised by the states to oppose the SALT limitation. Although the 
states may yet seek appeal to the U.S. Supreme Court, Congress 
is the proper forum to address the states’ concerns about the 
SALT limitation. p

The $10,000 federal cap on the state and local tax itemized 
deduction for individuals (“SALT limitation”) continues to 
generate considerable debate, as well as efforts to narrow its 
scope. Several states have enacted entity-level income taxes on 
pass-through entities as partial workarounds, and as we went 
to press Congress was considering proposals that would either 
drastically raise the cap or allow an unlimited deduction for 
taxpayers below an income threshold. Less well known is a long- 
running—and, to some, dubious—legal action brought by four 
states seeking to invalidate the SALT limitation on constitutional 
grounds. The states’ constitutional challenge has now been 
unanimously rejected by the Second Circuit of the U.S. Court 
of Appeals (“Second Circuit”). New York v. Yellin, Docket 
No. 19-3962-CV (2d Cir. Oct. 5, 2021).

Background. Under the federal Tax Cuts 
and Jobs Act of 2017, for federal income tax 
purposes an individual taxpayer (including 
married joint filers) is limited to an annual 
$10,000 itemized state and local tax deduc-
tion. Shortly after its enactment, four of 
the states most affected by the SALT limitation—New York, 
Connecticut, New Jersey, and Maryland, all high-tax states—
commenced a lawsuit to enjoin enforcement of the cap. The 
states claimed that the Constitution precluded any congressional 
attempt to meaningfully limit the long- standing SALT deduction, 
and that the purpose of the SALT limitation was to unconstitu-
tionally “coerce” the states into changing their preferred higher 
tax policies.

In 2019, a federal District Court judge dismissed the lawsuit, and 
the states appealed to the Second Circuit.

Second Circuit Decision. The states fared no better on appeal, 
with the Second Circuit unanimously affirming the lower court’s 
dismissal of the states’ constitutional claims. The Second Circuit 
first held that the states had standing to proceed with their 
claims because the states made credible claims of “injury in 
fact,” i.e., lost property tax and transfer tax revenues. It also 
found that the states’ claims were not precluded by the 
 Anti-Injunction Act, which bars lawsuits seeking to restrain 
the collection of federal taxes and requires that challenges be 
brought pursuant to claims for refund.

The Second Circuit then addressed the states’ constitutional 
claims. First, it rejected their claims that the Constitution 

It was widely recognized that the 
states’ lawsuit was more a political 
act than a bona fide constitutional 
challenge.

Second Circuit Unanimously Rejects States’ Constitutional 
Challenge to $10,000 SALT Deduction Cap
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In Texas, Square Corners Should Protect  
Pay-To-Play Foot Fault!

By Mitchell A. Newmark
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The Texas Court of Appeals recently ruled that pay-to-play 
appeals from assessments means that the Comptroller has 
to first assert amounts due, then you pay them under pro-
test, and then you appeal. If the first step does not happen, 
the challenge fails for lack of court jurisdiction to hear the 
appeal. 1st Global, Inc. v. Hegar, No. 03-19-00740-CV, 2021 
WL 5022390 (Tex. App.—Austin Oct. 29, 2021).

Facts: 1st Global (the “company”), an investment advisory 
business, had an office in Texas where it performed the 
supporting work for its investment advisory business. The 
company also had investment advisors working in and 
out of Texas to assist the company’s clients. The company 
believed it should source receipts for Texas franchise tax 
apportionment purposes to where its advisors were located 
(i.e., not all to Texas). The Comptroller, in an administrative 
proceeding, asserted that all investment advisory receipts 
should be sourced to the location of the transaction-sup-
port office (i.e., all to Texas). 

What purportedly went wrong? The company filed using 
the Comptroller’s 100-percent-to-Texas method in a self- 
assessment on its original return and paid the tax. At the 
same time, the company protested the payment and then 
filed suit in the district court. The state moved to dismiss 
the suit and asserted that because the Comptroller had not 
asserted any amount due, the company could not have paid 
“the amount claimed by the state” as is required by the 
pay-to-play appeal statute (Tax Code Section 112.151(a)). 
That is, the state asserted that the company paid the 
amount that the company claimed was due—it did not pay 
the amount that the state claimed was due. 

The Decision: The court of appeals affirmed the district 
court’s dismissal of the company’s case and ruled that “the 
phrase ‘the amount claimed by the state’ can reasonably 

be read to require some sort of affirmative claim by the 
state for a specific amount of franchise taxes.” 

Why should the decision be overturned? While we may 
have urged caution regarding the manner in which the 
company proceeded, by self-assessing and appealing the 
self-assessment, it was undisputed in the case that “the 
Comptroller previously announced his position that receipts 
generated through the provision of services by 1st Global’s 
financial advisors, wherever they are located, should all 
be apportioned to Texas because of its Dallas office.” 

Therefore, the Comptroller claimed the amount arising 
from its position, the company in fact paid “the amount 
claimed by the state,” and that payment should have been 
sufficient to give the Texas courts jurisdiction. States should 
not pursue litigation advantage or hide the ball, that is the 
essence of the square-corners doctrine. Justice Douglass, in 
a U.S. Supreme Court concurring decision, said: “[t]he rev-
enue laws have become so complicated and intricate that I 
think the Government in moving against the citizen should 
also turn square corners.” Comm’r of Internal Revenue v. 
Lester, 366 U.S. 299, 306 (1961), superseded by statute, 
I.R.C. § 71(c)(2) (repealed 2017). The Comptroller has failed 
to turn square corners here.

The takeaway? For procedural aspects of assessment 
appeals (and refund appeals, for that matter), err on the 
side of procedural conservatism.

States should not pursue litigation 
advantage or hide the ball, that is 
the essence of the square-corners 
doctrine.
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COST 2021 SALT Basics School
u  Mitchell A. Newmark will serve as a panelist at the Council on State Taxation’s (“COST”) 2021 SALT Basics School, 

which will be held the week of May 15, 2022. Mitchell’s panel, “Restrictions on a State’s Ability to Tax,” will review 
the various restrictions on a state’s ability to impose taxes such as constitutional restrictions, federal legislation, and 
judicial pronouncements. p

© 2021 Blank Rome LLP. All rights reserved. Please contact Blank Rome for permission to reprint. Notice: The purpose of this update is to identify select developments 
that may be of interest to readers. The information contained herein is abridged and summarized from various sources, the accuracy and completeness of which cannot 
be assured. This update should not be construed as legal advice or opinion, and is not a substitute for the advice of counsel.

Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as frequent guest 
speakers at various local and national conferences throughout the year. Our State + Local Tax attorneys believe it is 
necessary to educate and inform their clients and contacts about topics that will impact their businesses. We invite you 
to attend, listen, and learn as our State + Local Tax attorneys interpret and discuss key legal issues companies are facing 
and how you can put together a plan of action to mitigate risk and advance your business in accordance with state and 
local tax laws.

What’s Shaking

The National Multistate Tax Symposium
u  Craig B. Fields will serve as a speaker at The National Multistate Tax Symposium, which will be held February 9 

through 11, 2022, in Lake Buena Vista, Florida. Craig’s session, “State, Federal, and International Income Tax 
Convergence: Scanning the Sphere,” will take place on Thursday, February 10. Now in its 18th year, this year’s 
Symposium will explore some significant multistate tax and technology issues facing today’s tax departments, ways 
state tax leaders may deliver greater value to their organizations, and how we can successfully re-emerge and pre-
pare for what’s coming in our “new next.” To learn more, please click here. p
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COST 2021 Intermediate/Advanced State Income Tax School
u  Nicole L. Johnson will serve as a panelist at the Council on State Taxation’s (“COST”) 2021 Intermediate/Advanced 

State Income Tax School, which will be held December 5 through 9, 2021, in Atlanta, Georgia. Nicole’s session, 
“Advanced State Taxation Related to Foreign Income,” will take place on Tuesday, December 7, 2021, from 11:00 a.m. 
to 12:00 p.m., and the panel will explore state adjustments with a focus on adjustments related to foreign operations 
and transactions. To learn more, please click here. p

COST Southwest/West Regional State Tax Hybrid Meeting
u  Craig B. Fields and Nicole L. Johnson served as speakers at the Council on State Taxation’s (“COST”) Southwest/

West Regional State Tax Hybrid Meeting, which was held Tuesday, November 16, 2021, in Houston, Texas and as a 
live webinar. Their session was entitled “State of States—Important State Tax Litigation around the Country.” Blank 
Rome was pleased to be a sponsor of the event, which presented an update on significant state tax issues for the 
Southwest/West States: Colorado, Kansas, Louisiana, Montana, Nebraska, New Mexico, North Dakota, Oklahoma, 
South Dakota, Texas, and Wyoming. To learn more, please click here. p
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