The
Banking

Law Journal

Established 1889
An A.S. Pratt™ PUBLICATION NOVEMBER/DECEMBER 2021

SBA GUARANTY PURCHASES AND LENDER SERVICING RESPONSIBILITIES FOR PPP LOANS
Martin Teckler and Grant E. Buerstetta

f( LexisNexis



THE BANKING LLAW
JOURNAL

VOLUME 138 NUMBER 10 November/December 2021

Editor’s Note: Climate Change
Victoria Prussen Spears 551

ESG and Banking: The Disclosure Debate
Robert C. Azarow, Erik Walsh, Sarah Grey, and Paul Nabhan 554

Federal Reserve Vice Chair Addresses Climate-Related Financial Risks
Travis P. Nelson and Lara M. Rios 562

New Private Flood Insurance Guidance on Horizon for Banks
Michael J. Heller 565

Legal Impact of FFIEC Update to Authentication Guidance for Internet-Based
Financial Services
Scott R. Fryzel, Lindsay S. Henry, and Lauren E. Quigley 576

SBA Guaranty Purchases and Lender Servicing Responsibilities for PPP Loans
Martin Teckler and Grant E. Buerstetta 582

CFPB Finalizes COVID-19 Mortgage Servicing Rules
Abigail M. Lyle and Taylor Williams 586

Most De Novo Banks Will Be Formed by Payments and Fintech Companies
James W. Stevens, David S. Idokogi, and Brenna Sheffield 591

Temporary Relief for Debt Collectors: Eleventh Circuit Withholds Hunstein
Mandate
Daniel F. Gottlieb, Sam Siegfried, and Mark E. Schreiber 595

New Central Bank Guidance for UAE Financial Institutions on Suspicious
Activity/Transaction Reporting
Benjamin D. Wood, Kevin P. McCart, Claiborne W. Porter, and Richard J. Gibbon 600

f(ﬁ° LexisNexis’



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:

Matthew T. BUIKE At ..cocieieieieieieriececeeeeee et (800) 252-9257
Email: oo matthew.t.burke @lexisnexis.com
Outside the United States and Canada, please call . ............. (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . .. ............. ... ...... (800) 833-9844
Outside the United States and Canada, please call .. ............ (518) 487-3385
Fax Number . . . .. ... ... e e (800) 828-8341
Customer Service Website . .. .............. http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call
Your account Mmanager OF . . . . . oot v vttt e (800) 223-1940
Outside the United States and Canada, please call . .. ............ (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)
ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2021 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

MATTHEW BENDER

(2021-Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ
President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
BARKLEY CLARK
Partner, Stinson Leonard Street LLP

CARLETON GOSS
Counsel, Hunton Andrews Kurth LLP

MICHAEL J. HELLER
Partner, Rivkin Radler LLP

SATISH M. KINI
Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY
White & Case LLP

PAUL L. LEE
Of Counsel, Debevoise & Plimpton LLP

TIMOTHY D. NAEGELE
Partner, Timothy D. Naegele & Associates

STEPHEN J. NEWMAN
Partner, Stroock & Stroock & Lavan LLP

il



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten
times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,
D.C., and at additional mailing offices. Copyright 2021 Reed Elsevier Properties SA., used
under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced
in any form—by microfilm, xerography, or otherwise—or incorporated into any information
retrieval system without the written permission of the copyright owner. For customer support,
please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail
Customer.Support@lexisnexis.com. Direct any editorial inquiries and send any material for
publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to bankers, officers of financial
institutions, and their attorneys. This publication is designed to be accurate and authoritative,
but neither the publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the services of an
appropriate professional. The articles and columns reflect only the present considerations and
views of the authors and do not necessarily reflect those of the firms or organizations with
which they are affiliated, any of the former or present clients of the authors or their firms or
organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, LexisNexis
Matthew Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,
805 Fifteenth Street, NW, Third Floor, Washington, DC 20005-2207.

v



SBA Guaranty Purchases and Lender Servicing
Responsibilities for PPP Loans

Martin Teckler and Grant E. Buerstetta’

A recent Small Business Administration Servicing Guidance provides helpful new
information that should assist lenders in determining further servicing actions under
the Paycheck Protection Program loans, including how to proceed in the context of
borrower bankruprey filings. The authors of this article discuss the guidance.

The U.S. Small Business Administration (the “SBA”) recently issued
important new guidance (SBA Procedural Notice 5000-812316, SBA Guaranty
Purchases and Lender Servicing Responsibilities, effective July 15, 2021 (the
“SBA Servicing Guidance”))? regarding the servicing of loans extended under
the Paycheck Protection Program,? which was initially established pursuant to
the Coronavirus Aid, Relief, and Economic Security Act® (the “PPP loans”).
The purpose of the SBA Servicing Guidance is to reinforce certain servicing
responsibilities that lenders have regarding PPP loans under the SBA’s existing
rules and regulations (collectively, the “Program Requirements”),* and to advise

* Martin Teckler is a finance partner at Blank Rome LLP handling general corporate law, real
estate, administrative law, securities, private equity, and venture capital matters, with a focus on
representing Small Business Investment Companies as well as specialty lenders that make
financial assistance available to small and mid-sized businesses. Grant E. Buerstetta is a partner
at the firm and co-chair of the Finance, Restructuring, and Bankruptcy Practice and Blockchain
Technology & Digital Currencies Groups. The authors may be reached at mteckler@blankrome.com
and gbuerstetta@blankrome.com, respectively.

1 The SBA Servicing Guidance: PPP Guaranty Purchases, Charge-Offs, and Lender Servicing
Responsibilities, available ar https://www.sba.gov/document/procedural-notice-5000-812316-
ppp-guaranty-purchases-charge-offs-lender-servicing-responsibilities?utm_medium=email&utm_
source=govdelivery.

2 The Paycheck Protection Program (as amended, the “PPP”) was established under Division
A, Tite I, of the CARES Act and has been subsequently modified pursuant to the Paycheck
Protection Program and Healthcare Enhancement Act, Pub. L. 116-139, Apr. 24, 2020, the
Paycheck Protection Program Flexibility Act of 2020, Pub. L. 116-142, Jun. 5, 2020, the
Consolidated Appropriations Act, 2021, Pub. L. 116-260, Jan. 27, 2021, the American Rescue
Plan Act of 2021, Pub. L. 117-2, Mar. 11, 2021 and the PPP Extension Act of 2021, Pub. L.
117-6, Mar. 30, 2021.

3 The Coronavirus Aid, Relief, and Economic Security Act, Pub. L. 116-136 (as amended,
the “CARES Act”), was initially enacted on March 27, 2020.

4 “Program Requirements” means all regulations and SBA Guidelines under the CARES Act,
the Paycheck Protection Program Flexibility Act, the Economic Aid Act, Section 7(a)(36) and
(37) of the Small Business Act, any of the rules or guidance that has been issued by the SBA
implementing the PPP, including any rule, frequently asked question, or any other applicable
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lenders of the guaranty purchase process required for the SBA to honor its 100
percent guaranty on each PPP loan.

THE SBA SERVICING GUIDANCE

The SBA Servicing Guidance provides amplification and further advice on a
number of scenarios that commonly arise in the context of servicing and
liquidating PPP loans. In this regard, the SBA Servicing Guidance provides that
a lender’s primary servicing responsibility is to work with the borrower under
each PPP loan to seek full loan forgiveness under applicable Program
Requirements within 10 months of the end of the applicable PPP loan
forgiveness covered period; or, in the event of default or other qualifying event,
request that the SBA honor its guaranty of 100 percent repayment of the PPP
loan and charge off any remaining balance of the PPP loan under the
procedures set forth in the SBA Servicing Guidance.

LENDER RESPONSIBILITIES

The SBA Servicing Guidance enumerates the servicing responsibilities that
the SBA expects each PPP lender to observe. It is important to note that the
SBA Servicing Guidance (i) makes clear that the lender must service each PPP
loan until it is fully forgiven, paid in full, or charged off, and (ii) provides that
if a borrower becomes more than 60 days past due in repayment of a PPP loan
that has not been wholly forgiven, the lender should make a request for the SBA
to make a guaranty purchase of the guaranteed balance of the PPP loan and
charge off of the uncollected balance through the use of the SBAs PPP
platform.

BORROWER BANKRUPTCY

The SBA Servicing Guidance also provides that if a borrower under a PPP
loan has filed for bankruptcy protection after disbursement of a PPP loan,
unless the loan has been fully forgiven and the bankruptcy proceeding is a no
asset proceeding, the lender must provide the SBA with a notice of the
bankruptcy filing; file a proof of claim; and continue to monitor the
proceeding.

However, the SBA has now indicated that it does not generally expect lenders
to take actions in bankruptcy proceedings in excess of the above minimal
actions, and will only approve legal expenses related to the bankruptcy if the

SBA loan requirements, as defined in 13 C.F.R. § 120.10, ez seq.
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SBA determines, upon review of a litigation plan submitted by the lender, that
the legal expenses which would be incurred are cost effective in context of any
expected recovery. These clarifications included in the SBA Servicing Guidance
provide a different approach to addressing borrowers in bankruptcy than has
been the approach required in addressing bankruptcy filings by borrowers more
broadly in the 7(a) loan program (of which PPP loans are a part).

Nonetheless, the SBA Servicing Guidance suggests that there may be
circumstances in which lenders should be prepared to take further action, in
coordination and with the approval of the SBA. Lenders will need to assess
different situations to make judgments on whether to seek approval for
additional action and what is reasonably required in order to continue
monitoring of bankruptcy proceedings, but it is helpful that the SBA has
clarified that, in many circumstances, no action beyond the steps outlined will
be necessary or appropriate.

The SBA Servicing Guidance enumerates the circumstances under which the
lender may ask the SBA to honor its guaranty and obtain a charge-off of a PPP
loan. Notably, these circumstances include most bankruptcy proceedings where
the court enters an order confirming a reorganization plan that does not provide
for repayment of 100 percent of the debt under the PPP loan. The SBA
Servicing Guidance also provides the circumstances in which the lender may
request the SBA to honor its guaranty without charge-off of the balance. This
would most commonly occur when the borrower has appealed a forgiveness
decision and that appeal is pending before the SBAs Office of Hearings and
Appeals.

The SBA Servicing Guidance also describes what a lender must do if the
borrower of a PPP loan submits a forgiveness request after the lender has
submitted a request for the SBA to honor its guaranty, and describes how
lenders are to submit requests for the SBA to honor its guaranty and charge-off
of a PPP Loan using the SBA platform. Notably, complete instructions for
usage of the SBA platform in this context are not included in the Notice and
will be posted at a later date.

Finally, the SBA Servicing Guidance makes clear that the SBA will honor its
guaranty and purchase 100 percent of the outstanding balance of a PPP loan
only if the lender has complied with Program Requirements, including
applicable underwriting requirements and document collection and record
retention requirements. Although the burdens placed on lenders at the outset
of the PPP loan program were minimal, the SBA Servicing Guidance makes
clear that lenders should maintain careful compliance with the requirements for
continuing to service PPP loans.
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CONCLUSION

The SBA Servicing Guidance provides helpful new information that should
assist lenders in determining further servicing actions under the PPP loans,
including, how to proceed in the context of borrower bankruptcy filings.
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