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FERC Further Clarifies Its Orders Reforming Generator Interconnection
Procedures and Agreements
On August 16, 2019, the Federal Energy Regulatory Commission (“FERC” or “the Commission”) issued an
order granting in part and denying in part requests for further clarification of its reform of Large Generator
Interconnection Agreements (“LGIA”) and Procedures (“LGIP”)1. Order No. 845-B affirms FERC’s prior findings
that the expansion of an interconnection customer’s option to build does not impede transmission owners’
ability to recover a return of and on network upgrades. The order also reiterates FERC’s determination not to
revise the pro forma LGIA’s indemnity provisions.
Order No. 845—FERC’s Final Rule revising the pro forma
LGIP and LGIA—made various reforms to “improve certainty
for interconnection customers, promote more informed
interconnection decisions, and enhance the interconnection process.”2 Among these changes, the Commission
expanded interconnection customers’ ability to exercise
the option to build transmission providers’ interconnection
facilities and standalone network upgrades beyond instances where the transmission provider is unable to meet the
interconnection customer’s preferred construction timeline.
A subsequent decision, Order No. 845-A, among other
things, rejected arguments that the option build revisions
contradicted the United States Court of Appeals for the
District of Columbia Circuit’s (“D.C. Circuit”) decision in
Ameren Services Co. v. FERC. According to the Commission,
“Ameren stands for the principle that the Commission
cannot prohibit a transmission owner from earning a

return of, and on, the cost of its network upgrades.”3 In
that case, the D.C. Circuit vacated FERC’s orders requiring the Midcontinent Independent System Operator, Inc.
(“MISO”) to remove an option under its tariff allowing
transmission owners to unilaterally elect to initially fund
network upgrades and to thereafter recover the interconnection customer’s portion of the cost burden through
periodic network upgrade charges that included a return
on the capital investment (i.e., the “transmission owner
initial funding option”). Although the Commission initially
found the transmission owner initial funding option unjust
and unreasonable, the D. C. Circuit remanded the orders
directing the Commission to “explain how investors could
be expected to underwrite the prospect of potentially large
non-profit appendages with no compensatory incremental
return.”4 The Commission reinstated the transmission-
owner initial funding option on remand.
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In Order No. 845-A, the Commission found that the
expansion of the option to build did not implicate the
same return recovery concerns underlying Ameren. The
Commission preliminarily noted that the Ameren decision
related to specific variations to FERC’s crediting policy that
were unique to MISO. Moreover, the Commission determined that the option to build revisions did not hinder a
transmission owners’ ability to earn a return of or on standalone network upgrades, finding that “a transmission provider has the ability to earn a return of capital expenditure
for network upgrades to the extent that it has reimbursed
an interconnection customer with transmission credits.
Additionally, when the transmission provider includes in its
rate base the cost of a network upgrade, the transmission
provider earns a return on the costs of this facility.”5
Order No. 845-A also rejected requests, in response to
the broadened option to build, to expand the applicability of the pro forma LGIA’s indemnity provisions and to
make interconnection customers liable for consequential
damages.
In the instant decision, Order No. 845-B, the Commission
addressed a request for clarification, or in the alternative,
rehearing of Order No. 845-A by American Electric Power
Service Corporation (“AEP”) regarding these issues.

OPTION TO BUILD

Citing language in Order No.845-A that the Ameren decision
related to the “unique features of MISO’s tariff and precedent that applies in MISO,” AEP requested clarification that
FERC will address the concerns raised in Ameren in each
regional transmission organization (“RTO”) or independent
system operator (“ISO”) compliance filing for those RTOs/
ISOs that, like MISO, have adopted participant funding. AEP
argued that together with participant funding, the exercise
of the option to build has resulted in investor-owned transmission owners not earning returns on network upgrades
that are constructed by interconnection customers. In the
alternative, AEP requested rehearing on this issue.
In response, the Commission first affirmed its determination in Order No. 845-A that the expanded option to
build does not implicate the concerns underlying Ameren.
The Commission explained that its grounds for rejecting
Ameren-related arguments in Order No. 845-A did not
hinge on the uniqueness of MISO’s tariff. Rather, as the
Commission explained, the D.C. Circuit’s key concern in
Ameren was that the Commission did not adequately justify

its removal of MISO’s transmission owner initial funding option or respond to transmission owners’ concerns
regarding the inability to earn a return of and on the cost of
network upgrades. Finding that the option to build revisions
do not preclude transmission owners from earning a return,
Order No. 845-A determined that the concerns in Ameren
were not at issue here.
While noting that participant funding in and of itself does
not preclude recovery of a return on facilities costs or
lead to issues similar to those in Ameren, the Commission
nonetheless clarified that RTOs/ISOs were free to request
independent entity variations and to address whether their
tariff provisions implicate Ameren in their Order No. 845
compliance filings. The Commission reiterated that neither
Order No. 845 nor Order No. 845-A changed FERC’s procedures regarding the ability to protest an RTO/ISO compliance filing or to seek rehearing or appeal of a Commission
decision.

INDEMNIFICATION

AEP also made several requests for clarification with
respect to the LGIA’s indemnification provisions as they
relate to the option to build. First, AEP sought clarification as to whether the Commission had granted various
parties’ requests to expand the indemnification protections for transmission owners and to hold interconnecting
customers liable for consequential damages, in light of
allegedly conflicting language in Order Nos. 845 and 845-A.
The Commission denied this request, finding that it had
sufficiently responded to and ultimately denied requests to
expand the indemnification provisions in cases where the
option to build is exercised.
Second, AEP requested clarification on whether limits on
consequential damages can be litigated in individual RTO/
ISO compliance filings based on the independent entity
variation, and whether transmission owners have the right
to seek both indemnification and direct damages for the
life of facilities constructed by an interconnection customer.
While acknowledging that transmission owners are free to
argue that they qualify for variations from the pro forma
LGIA and LGIP, the Commission declined to revise the limitation on consequential damages in the pro forma LGIA. The
Commission also found no modifications were necessary to
clarify survival of indemnification and direct damages rights
because the pro forma LGIA already provides that these
rights survive termination of the agreement.
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Finally, AEP asked whether the indemnity provision under
the option to build relating to “construction” also extends
to other construction/installation-activities such as engineering and procurement, and whether RTOs/ISOs can
clarify the term “construction” in their own tariffs so that
it is less vague. The Commission disagreed that the term
“construction” is unreasonably vague, and confirmed that it
intentionally omitted engineering and procurement activities from the indemnity provision.

For more information, please contact:
Mark R. Haskell
202.420.2654 | mhaskell@blankrome.com
George D. Billinson
202.420.2658 | gbillinson@blankrome.com
Lamiya Rahman
202.420.2662 | lrahman@blankrome.com

1. R
 eform of Generator Interconnection Procedures and Agreements,
Order No. 845-B, 168 FERC ¶ 61,092 (2019).
2. Id. at P 1.
3. Id. at P 35.
4.	See Ameren Services Co. v. FERC, 880 F.3d 571, 581 (D.C. Cir. 2018).
5. R
 eform of Generator Interconnection Procedures and Agreements,
Order No. 845-A, 166 FERC ¶ 61,137 at P 19 (2019)

© 2019 Blank Rome LLP. All rights reserved. Please contact Blank Rome for permission to reprint. Notice: The purpose of this update is to identify select developments that may be of interest
to readers. The information contained herein is abridged and summarized from various sources, the accuracy and completeness of which cannot be assured. This update should not be
construed as legal advice or opinion, and is not a substitute for the advice of counsel.
blankrome.com

