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Your Vessel Just Discharged Oil in the Lone
Star State. Have You Notified the Texas
General Land Office?

By Jeremy A. Herschaft*

This article provides a brief overview of the Texas General Land Office to
reinforce why this particular agency will be a critical component to any
owner’s “Texas” marine pollution spill response plan.

When a marine pollution incident occurs in the United States, a vessel owner
may find itself communicating with a myriad of federal and state response
agencies, depending upon the size of the spill. If such an event occurs in Texas
state waters, however, then one of the most important authorities that you will
likely deal with is the Texas General Land Office (“TGLO”).

This article provides a brief overview of the TGLO to reinforce why this
particular agency will be a critical component to any owner’s “Texas” marine
pollution spill response plan. Keep in mind that obligations under Texas state
law are in addition to obligations to abide by federal marine casualty and
pollution response statutes and regulations.

THE TGLO

The TGLO is the oldest state agency in Texas (established by the Constitu-
tion of the Republic of Texas), having been created in 1836. Among its many
missions is to “promote the prudent stewardship of state lands and natural
resources.”1 Following the creation of the Federal Oil Pollution Act of 1990
(commonly known as “OPA”),2 Texas enacted the Oil Spill Prevention and
Response Act of 1991 (“OSPRA”) to protect Texas coastal waters, which the
legislature determined to be “a matter of the highest urgency and priority.”3 To
such ends, OSPRA empowers the TGLO with the direct responsibility for
administering oil spill response and clean-up efforts in the event of an
unauthorized discharge of oil in Texas “coastal waters, rivers, lakes, estuaries,

* Jeremy A. Herschaft, a partner at Blank Rome LLP and a member of the firm’s Maritime
Emergency Response Team, represents publicly traded and privately owned companies in all
phases of international corporate litigation, arbitration, and commercial counseling, with
particular emphasis on the global marine and energy industries. He may be reached at
jherschaft@blankrome.com.

1 See http://www.glo.texas.gov/the-glo/about/overview/index.html.
2 33 U.S.C. § 2701 et. seq. (1990).
3 See TEX. NAT. RES. CODE ANN. § 40.002(a) (Vernon Supp. 2000).
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marshes, tidal flats, beaches, and public lands”4 The commissioner delegates
this responsibility through various officers, agencies, and subdivisions of the
TGLO, who operate across the Texas coastline (with five major field offices in
Port Arthur, La Porte, Corpus Christi, Port Lavaca, and Brownsville, Texas).
“Post-spill” administration matters are ultimately handled through the direction
of TGLO’s head office in Austin, Texas. Of note, in the event that an
unauthorized discharge of oil is subject to the U.S. National Contingency Plan
(i.e., in addition to being subject to the provisions of OSPRA), then the TGLO
commissioner is required to cooperate with the federal on-scene coordinator or
other federal agency or official “to the greatest extent practicable.”5

CONTINGENCY PLANS FOR VESSELS

For the general international shipowner, preparing for a spill before it occurs
is not only good seamanship and sound business practice, but it is also required
under Texas law. Under § 40.114, any vessel with a capacity to carry 10,000
gallons of oil or more as fuel or cargo that operates in Texas coastal waters, or
waters adjoining and accessible from coastal waters, shall maintain a written
vessel specific discharge and prevention response plan. The plan must provide
for response actions that include notification to the TGLO commissioner,
verification of the unauthorized discharge, identification of the pollutant,
assessment of the discharge, vessel stabilization, and discharge abatement and
mitigation.6 The plan must also designate an on-board spill officer who is
tasked with certain qualification and crew-training requirements set forth in
OSPRA.7 Notably, a discharge prevention and response plan that complies with
requirements under U.S. federal laws and regulations for a vessel-specific plan
will satisfy the above mentioned OSPRA requirements.8

NOTIFYING THE TGLO OF A SPILL

Pursuant to OSPRA § 40.101(a):

(a)ny person responsible for an unauthorized discharge of oil or the
person in charge of any vessel or a terminal facility from or at which an
unauthorized discharge of oil has occurred, as soon as that person has

4 Id., § 40.002(a). “Coastal waters” are further defined as “the waters and bed of the Gulf of
Mexico within the jurisdiction of the State of Texas, including the arms of the Gulf of Mexico
subject to tidal influence, and any other waters contiguous thereto that are navigable to vessels
with a capacity to carry 10,000 gallons or more of oil as fuel or cargo.” See § 40.003(2).

5 § 40.102(b).
6 § 40.114(b)(1).
7 § 40.114(b)(2).
8 § 40.114(c).
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knowledge of the discharge, shall: (1) immediately notify the commis-
sioner of the discharge; and (2) undertake all reasonable actions to
abate, contain, and remove pollution from the discharge.9

“Discharges” of oil are defined as an “intentional or unintentional act or
omission by which harmful quantities of oil are spilled, leaked, pumped, poured,
emitted, or dumped into or on coastal waters or at a place adjacent to coastal
waters where, unless controlled or removed, an imminent threat of pollution to
coastal waters exists.”10 In turn, “harmful quantity” is broadly defined under
OSPRA to mean “that quantity of oil the discharge of which is determined by
the commissioner to be harmful to the environment or public health or welfare
or may reasonably be anticipated to present an imminent and substantial
danger to the public health or welfare.”11

Although the Texas Commission on Environmental Quality (a separate state
entity from TGLO) has adopted a “sheen rule” whereby the “reportable
quantity” for oil is whether the discharge is sufficient to create a sheen on the
water,12 TGLO has no such rule—in theory, even minuscule discharges that do
not create a “sheen” would be subject to reporting. Indeed, the author was
recently involved in a case where the TGLO investigated and assessed a civil
penalty for a spill that involved only 0.5 gallons of bunker fuel during a bunker
transfer. This example illustrates that the TGLO takes the reporting of even the
most minor of marine spills very seriously.

POST-SPILL MECHANICS

Once the responsible party reports a discharge, a TGLO officer will typically
appear on-scene to participate in assessment and response efforts. Vessel
interests should cooperate with TGLO officers to provide them with an
accurate factual background. Ideally, maritime counsel should be on-scene as
well to represent owners during this critical phase and assist them in dealing
with TGLO representatives during their investigation.

At the conclusion of the on-site inspection, the first step in the TGLO’s
penalty assessment phase is to issue a “letter of state interest” to entities that

9 Emphasis added. According to the TGLO website, as of the date of this article, all spills can
be reported via telephone to 1.800.832.8224. See http://www. glo.texas.gov/ost/contact/index.
html. Notably, § 40.251(b)(1) of OSPRA authorizes the TGLO to assess a civil penalty for
failing to “immediately” notify the TGLO of an unauthorized discharge of oil into Texas coastal
waters.

10 § 40.003(8) (Emphasis added).
11 § 40.003(12).
12 See 30 Tex. Admin. Code § 327.4.
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“may be” or are in fact designated as “the responsible person for the incident.”13

If selected by the TGLO, an alleged “responsible person” may challenge their
designation within five days from the date of the letter of state interest.

Upon completion of their investigation, the TGLO will issue (if applicable)
a “notice of violation” to the responsible person. A “preliminary report” that
summarizes the TGLO’s factual findings will accompany the notice of violation,
and it will outline the facts of the case, the statutory bases for the alleged
violation, and the recommendation for the specific penalty and fine(s) to be
imposed.

A responsible person is given 20 days from the notice of violation to either:
1) consent in writing to the notice; or 2) request a hearing before a TGLO
hearing examiner to defend against the claims.14 The TGLO is amenable to
holding an informal conference with TGLO staff before setting a formal
hearing to seek a resolution of the matter (if possible) vis-a-vis the penalties and
fines imposed.

The schedule for the amounts and levels of penalties that can be assessed by
the TGLO following a spill are fairly granular and beyond the scope of this
general article. Predictably, the fiscal penalties that the TGLO can impose have
the potential to be significant depending on the specific facts of the spill at
issue.

Notably, pursuant to § 40.203(f ):

[i]f any actual or threatened unauthorized discharge of oil was the
result of gross negligence or willfull misconduct or a violation of any
applicable federal or state safety, construction, or operating regulation,
the person responsible for such [actions] is liable for the full amount of
all damages to natural resources.15

As such, proper planning to prevent unauthorized discharges will obviously be
a key component to any vessel interest’s training regimen, as the amount of
penalties for an unauthorized discharge are expansive in scope.

13 “Responsible person” is defined at § 40.003(20) as the owner or operator of a vessel or
terminal facility from which an unauthorized discharge of oil emanates or threatens to emanate;
the person who would be the responsible person immediately prior to abandoning a vessel or
terminal facility; or any other person who causes, allows, or permits an unauthorized discharge
or oil or threatened unauthorized discharge of oil.

14 § 40.254(d).
15 Emphasis added.
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xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:blockquote-para,  Default,  blockquote,  style_02
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03


CONCLUSION

Any safe passage through Texas waters will require a vessel owner to fully
appreciate the TGLO’s authority and role and its potential involvement during
an oil spill. Understanding the obligations to the TGLO before such an event
occurs will allow owners to be prepared in advance when disaster strikes.
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xpath-> core:generic-hd,  Default,  core_generic_hd,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01
xpath-> core:para,  Default,  para-list,  style_01



