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Internal Revenue Service Extends FBAR Filing
Deadline for Certain U.S. Persons Until June 30, 2010

On August 7, 2009, the Internal Revenue Service (the
“Service”) issued Notice 2009-62, which extends the dead-
line for filing Form TD F 90-22.1 (Report of Foreign Bank
and Financial Accounts, or “FBAR”)  from September 23,
2009 to June 30, 2010 for two groups of U.S. persons for
2008 and prior calendar years. The extension for FBAR
 filing applies to: (1) a U.S. person who has signature
authority over, but no financial interest in, a foreign finan-
cial account, and (2) a U.S. person with a financial interest
in, or signature authority over, a foreign financial account in
which the assets are held in a commingled fund (a “foreign
commingled fund”). 

FBAR Reporting Obligation
In general, any U.S. person who has a financial inter-

est in, or signature authority over, any financial account in
a foreign country, if the aggregate value of the account or
accounts exceeds $10,000 at any time during the calendar
year, is required to file an FBAR no later than June 30 of
the next calendar year. For FBAR purposes, a “financial
account” generally includes any bank account, securities
account, and commingled fund account (including mutual
funds). A financial account is considered “foreign” if the
entity or institution where the account is maintained is
located in a jurisdiction other than the United States. 

The Service has not issued written guidance addressing
whether a “financial account” includes an offshore fund
such as a hedge fund or other private investment fund.
(However, during a teleconference on June 12, a Service
representative stated that, for FBAR purposes, the term
“foreign financial account” is interpreted broadly to include

offshore funds, regardless of whether such funds have any
offshore bank or securities accounts.)  Given the substan-
tial penalties for non-compliance with FBAR reporting
obligations (see discussion of penalties below) and the
uncertainty regarding this issue, a U.S. person with finan-
cial interests in an offshore fund should, out of an
abundance of caution, consider filing an FBAR.

On June 5, 2009, the Service issued Announcement
2009-51, which temporarily suspended the FBAR filing
requirement for those persons who are not U.S. citizens,
residents or domestic entities. On May 6, 2009 and June
24, 2009, the Service posted questions and answers on its
public website that provide relief to certain persons who
only recently learned of their obligation to file an FBAR by
setting forth conditions and procedures for filing Form TD
F 90-22.1 by September 23, 2009.

Civil and Criminal Penalties
for Failure to File an FBAR

A U.S. person that fails to comply with the FBAR
reporting obligations could incur civil and criminal penalties
for non-compliance. The civil penalty for a non-willful
 violation of the FBAR reporting requirements may not
exceed $10,000 if the aggregate value of all of the foreign
accounts is greater than $10,000 at any time during the
year. The civil penalty for willfully failing to file an FBAR
can be as high as the greater of $100,000 or 50 percent of
the total balance of the foreign account at the time of the
violation. A U.S. person may also face accuracy-related,
fraud or other penalties. Criminal penalties may also be
imposed simultaneously for each violation.
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Voluntary Disclosure Program
Deadline is September 23, 2009

A U.S. person who did not report taxable income in
the past, has an undisclosed foreign account or entity, or
failed to file an FBAR may make a voluntary disclosure by
September 23, 2009. A voluntary disclosure enables a U.S.
person to become compliant with the FBAR reporting
obligations, avoid substantial civil penalties (including the
fraud penalty and the foreign information return penalty)
and generally eliminate the risk of criminal prosecution.
The Service also will not impose a penalty for the failure to
file an FBAR if a U.S. person reported and paid tax on all
of its taxable income but has only recently learned that it
has an FBAR filing obligation, provided the U.S. person

submits the requisite information to the Service by
September 23, 2009. Such information includes a copy of
each delinquent FBAR, a copy of the U.S. person’s tax
returns for all of the relevant years, and a statement
explaining why the FBARs are filed late. The FBAR exten-
sion in Notice 2009-62 supplements the Voluntary
Disclosure Program.

Notice 2009-62 does not address several outstanding
issues related to a U.S. person’s FBAR reporting obligations,
including the filing requirements of fund managers and
investors in offshore private investment funds. The mem-
bers of Blank Rome’s Business Tax Group are available to
provide you additional information and assist you in deter-
mining your FBAR and other reporting obligations. �
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