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Editor, The BR State + Local Tax Spotlight

EUGENE J. GIBILARO  
Of Counsel
212.885.5118
egibilaro@blankrome.com 

Welcome to the September 2021 edition of The BR State + Local Tax Spotlight. We understand the unique 
demands of staying on top of important State + Local Tax developments, which happen frequently and across 
numerous jurisdictions. Staying updated on significant legislative developments and judicial decisions helps tax 
departments function more efficiently and improves strategy and planning. That is where The BR State + Local Tax 
Spotlight can help. In each edition, we will highlight for you important State + Local Tax developments that could 
impact your business. In this issue, we will be covering:

•    A recent New York administrative decision that a taxpayer who became domiciled in New York in December 
2014 upon his purchase of a New York City apartment was also a statutory resident of the state from January 
through November of the same year;

•    A recent New York City administrative decision that upheld the addback of federally deductible sales commis-
sions under New York City’s unincorporated business tax; 

•    The Multistate Tax Commission’s adoption of its revised interpretation of the reach of Public Law 86-272; and

•    The New Jersey Division of Taxation’s recent addition of federal Schedule UTP (Uncertain Tax Position) to the 
list of federal income tax forms and schedules that must be included as part of a full and complete New Jersey 
Corporation Business Tax Return if a Schedule UTP was included with the Federal 1120.

We invite you to share The BR State + Local Tax Spotlight with your colleagues and visit Blank Rome’s State + 
Local Tax webpage for more information about our team. Click here to add State + Local Tax to your subscription 
preferences.

Note from the Editor
By Eugene J. Gibilaro
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guidelines interpret the phrase “substantially all of the 
taxable year” to mean a period in excess of 11 months. 

In determining whether Pilaro maintained a permanent 
place of abode for substantially all of the tax year, the 
ALJ found the audit guidelines to be instructive and 
noted that Pilaro’s residency at his two apartments in 
New York in 2014 amounted to 11 months exactly, rather 
than a period in excess of 11 months. Nevertheless, the 
ALJ ruled against Pilaro because he had not offered any 
evidence or testimony demonstrating that he did not 
have a permanent place of abode from November 1, 
2014, when his lease expired, until December 3, 2014, 
when he purchased his apartment. Had Pilaro been able 
to  demonstrate that he exclusively stayed with friends 

when he was in New York from November 1 through 
December 2, 2014, and did not maintain a permanent 
residence, he may have prevailed in asserting that he was 
not a statutory resident. 

The ALJ also rejected Pilaro’s argument that he could 
not be a statutory resident in the same year he was a 
 domiciliary and permitted the division to include days in 
which Pilaro was domiciled in New York in the statutory 
resident day-count. p

New York State ALJ Determines Taxpayer Was 
Domiciled in New York for Part of the Year and a 
Statutory Resident for the Other Part
By Kara M. Kraman
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A New York State administrative law judge (“ALJ”) recently 
determined that a teacher who became domiciled in New 
York in December 2014 upon his purchase of an apart-
ment in New York City was also a statutory resident of 
New York from January through November of the same 
year. Matter of Joseph Pilaro and Joseph Gorrie, NY St Div 
of Tax Appeals DTA No. 829204, (Aug. 26, 2021). While 
ALJ decisions are not precedential, this case nevertheless 
demonstrates the importance of keeping detailed factual 
records and introducing all factual evidence available 
when contesting a residency case in New York. 

Facts: In 2014, Joseph Pilaro taught online classes 
for West Los Angeles College in California and was an 
assistant professor at Nassau Community College in 
New York City. Pilaro shared a house in California 
with his husband, but, from January 1, 2014 through 
November 1, 2014, Pilaro also rented an apartment in 
New York City where he stayed when not in California. 
Pilaro and his husband bought an apartment in 
New York City on December 3, 2014, at which point 
they conceded that they were domiciled in New York. 
For the period between the expiration of his lease 
and before the purchase of his apartment, Pilaro 
stated that he stayed with various friends when he 
was in New York but did not provide additional details. 
The dispute in the case centered on whether Pilaro 
was a statutory resident of New York during the period 
January 2014 through December 2, 2014, prior to his 
purchase of the apartment.

Decision: To be a statutory resident, a taxpayer must 
(1) maintain a permanent place of abode in the state or 
city; and (2) be physically present in the state or city on 
more than 183 days in a taxable year. Tax Law § 605(b)
(1)(B). Further, a statutory resident must maintain his or 
her permanent place of abode for “substantially all of the 
taxable year.” 20 NYCRR 105.20(a)(2). The division’s audit 

[T]he ALJ ruled against Pilaro because 
he had not offered any evidence or 
testimony demonstrating that he did 
not have a permanent place of abode 
from November 1, 2014, when his lease 
expired, until December 3, 2014, when 
he purchased his apartment.
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ALJ Upholds Application of New York City UBT 
Addback to Payments Made for the “Benefit” of 
Partners
By Irwin M. Slomka

A recent decision involving the New York City unincorpo-
rated business tax addback for payments to partners is an 
important reminder that the addback may sometimes be 
applied even for payments that are not made to a part-
ner of the unincorporated business. Matter of Skidmore, 
Ownings & Merrill, LLP, NY City Tax Appeals Tribunal, 
Admin. Law Judge Div. TAT (H) 17-21 (UB), (July 30, 2021).

Background: The New York City unincorporated business 
tax (“UBT”) is a four percent tax imposed on unincorpo-
rated businesses, including partnerships, that conduct 
business in New York City. In calculating UBT taxable 
income, the law disallows deductions for “amounts 
paid or incurred to a proprietor or partner for services.” 
This provision is perhaps the most hotly contested UBT 
audit issue, with the City of New York often applying the 
disallowance by elevating form over substance, such as 
by seeking to disallow payments to bona fide employees 
who also hold non-executive officer titles with corporate 
partners of the unincorporated business. 

Facts. Skidmore, Owings & Merrill LLP (“Skidmore”) is an 
architectural, urban planning, and engineering firm that 
conducts business in both New York City and throughout 
the world. Skidmore is subject to the UBT and, during the 
years in issue (2011 and 2012), it had 14 active equity 
partners. Skidmore formed a Domestic International Sales 
Corporation (“DISC”) to function as a commissioned sales 
agent, whose shareholders were all partners in Skidmore. 
Skidmore’s commissions paid to the DISC were fully 
deductible for federal income tax purposes. 

On its UBT returns, Skidmore deducted the commissions 
paid to the DISC consistent with the federal treatment. 
The Department of Finance disallowed the deductions, 
treating them as payments to Skidmore’s partners for 
services. Skidmore maintained that the commissions 
were properly deductible because they were not paid 
to its partners, but instead were paid to a related entity 
also owned by its partners, to which it asserted the UBT 
addback did not apply. Skidmore filed a petition with 
the New York City Tax Appeals Tribunal to contest the 
department’s addback.

Decision. The administrative law judge (“ALJ”) held 
that the commissions were, in substance, payments to 
Skidmore’s partners and therefore upheld the addback. 

The department argued that the DISC lacked economic 
substance—as it had no employees—and, somewhat 
incongruously, that therefore the payments to the DISC 
could not be deducted because they constituted pay-
ments to partners for services. 

The ALJ first noted that the parties had agreed that the 
DISC was a “federally authorized fiction” and that the 
commissions were paid “for deemed services which are 
not actually performed.” The ALJ’s decision was based on 
neither a lack of economic substance for the commissions 
themselves—federal taxable income is the starting point 
in computing UBT taxable income and the commissions 
were fully deductible for federal income tax purposes—
nor on a holding that the DISC was a “sham.” Instead, the 
ALJ held that the economic substance of the Skidmore-
DISC arrangement was that the payments were made “to 
[Skidmore’s] partners or for their benefit,” and, there-
fore, were subject to the addback. Since the payments 
in question clearly were not made directly to Skidmore’s 
partners, the decision’s reference to payments made “for 
[the] benefit” of Skidmore’s partners could, if the decision 
is upheld on appeal, extend the addback to payments 
made to legal entities which are neither direct nor indirect 
partners of the unincorporated business, but that merely 
share some of the same owners. p
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[T]he ALJ held that the economic 
substance of the Skidmore-DISC 
arrangement was that the payments 
were made “to [Skidmore’s] 
partners or for their benefit,” and, 
therefore, were subject to the 
addback.
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v. William Wrigley Jr. Co., 505 U.S. 214 (1992), which 
held that protected “solicitation” also includes activities 
that are “entirely ancillary to requests for purchases.” 
Exactly which activities are “ancillary” to sales has led to 
much dispute, and many states have issued regulations 
purporting to define activities that exceed the scope of 
P.L. 86-272’s protection. Now, the MTC, through the MTC 
Statement, has updated its guidance to severely narrow 
the scope of P.L. 86-272-protected activities.

The MTC Statement: Likely the most controversial pro-
vision is a new section on “Activities Conducted Via the 
Internet,” which sets out 11 examples of activities that 
will or will not be considered protected. Out of the 11 
examples, eight result in a finding of unprotected activity, 
including: providing advice by electronic chat or e-mail 
on how to use products after they have been delivered 
(example 2); soliciting and receiving online applications 
for branded credit cards (example 3); remotely fixing or 
upgrading products by transmitting code or other elec-
tronic instructions (example 7); and selling extended 
warranty plans on a website (example 8).

The MTC therefore seems to have concluded that all 
of these activities occurring over the Internet—normal 
business activities for most companies these days—are 
“business activities within [the] State by or on behalf of” 
(emphasis added) the out-of-state company as described 
by P.L. 86-272, even if no employee or agent of the com-
pany has ever visited the state. 

Since the MTC Statement was adopted unanimously, it 
can be expected that states will soon incorporate these 
positions into their regulations or statutes. Undoubtedly, 
court challenges will follow, raising arguments that the 
states, having failed to convince Congress to limit or 
remove P.L. 86-272 through the legislative process, are 
instead impermissibly invading an area pre-empted by an 
explicit federal statute. The MTC Statement should not be 
regarded as the final word on the subject. p

By unanimous vote on August 4, 2021, the Multistate 
Tax Commission (“MTC”) adopted a revised “Statement 
of Information Concerning Practices of Multistate 
Tax Commission and Supporting States under 
Public Law 86-272” (“MTC Statement”). With this inter-
pretation, the MTC is attempting to so narrowly interpret 
the reach of Public Law 86-272 (“P.L. 86-272”) that—
if the MTC’s interpretation is adopted by states and then 
sustained by the courts—the result would be a near-total 
abrogation of the federal statute. 

Background: Since 2018, the MTC has been reviewing 
its interpretation of P.L. 86-272, the federal statute that 
prohibits a state from imposing a net income tax on the 
income of any person whose only business activities 
within the state consist of the solicitation of orders for 

sales of tangible personal property, as long as those 
orders are accepted and fulfilled from outside the state. 
P.L. 86-272 was adopted by Congress in 1959, in reac-
tion to the Supreme Court’s decision in Northwestern 
States Portland Cement v. Minnesota, 358 U.S. 450 
(1959), which upheld Minnesota’s ability to impose 
an income tax on an out-of-state corporation that was 
engaged exclusively in interstate commerce in the state. 
Court cases over the years have attempted to address 
the parameters of “solicitation,” including the Supreme 
Court’s decision in Wisconsin Department of Revenue 

Undoubtedly, court challenges will 
follow, raising arguments that the 
states, having failed to convince 
Congress to limit or remove 
P.L. 86-272 through the legislative 
process, are instead impermissibly 
invading an area pre-empted by an 
explicit federal statute.

P.L. 86-272: Has the MTC Put It Down  
for the Count?
By Hollis L. Hyans
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a few sentences.” Id. at 1. In the words of the then 
IRS Commissioner in 2010 when Schedule UTP started, it 
was “a game changer” that would have IRS auditors spend 
less time “identifying issues” and spend more time “on 
appropriate issues.” Id. at 6-7. 

Was it useful? No, so says TIGTA. After analyzing 
Schedule UTP, TIGTA concluded in 2018 that “Schedule 
UTP does not … allow the IRS to achieve the original goals 
of its use.” Id. at 6. TIGTA discovered that the items on 
Schedule UTP “simply provide a validation of issues that 
would otherwise be identified during the normal course 
of the examination process or in reviewing other parts 
of a corporation’s tax return.” Id. at 9. If the IRS cannot 
make good use of the Schedule UTP it is nonsensical that 
New Jersey could make use of it. 

In the early days of federal Schedule UTP, the New Jersey 
Division of Taxation considered requiring inclusion of 
the federal Schedule UTP with CBT returns. After much 
thoughtful discussion internally and externally, the idea 
was dropped. Hopefully, New Jersey will remove the 
requirement to include Schedule UTP with the New Jersey 
CBT return if Schedule UTP was included with the Federal 
1120, even if just as a measure of compliance simplicity. p

The New Jersey Division of Taxation recently added 
federal Schedule UTP (Uncertain Tax Position) to the list 
of federal income tax forms and schedules that must 
be included as part of a full and complete New Jersey 
Corporation Business Tax (“CBT”) Return if a Schedule UTP 
was included with the Federal 1120. It added Schedule 
UTP notwithstanding that: the U.S. government doubts 
its usefulness for IRS audits, the Schedule UTP disclosure 
of relevant IRS statutes do not directly translate to New 
Jersey state income taxes, and prior New Jersey adminis-
trations concluded that the information in Schedule UTP 
was not sufficiently related to New Jersey tax administra-
tion to be of substantial use.

What is it? Not a useful document, so says the 
U.S. Treasury Department Inspector General for Tax 
Administration (“TIGTA”). Treasury Inspector 
General for Tax Administration, The Uncertain Tax 
Position Statement Does Not Contain Sufficient 
Information to Be Useful in Compliance Efforts 
(Mar. 23, 2018). TIGTA explained that Form 1120’s 
Schedule UTP evolved following the Sarbanes-Oxley 
Act of 2002 and the development of Financial 
Accounting Standards Board Interpretation No. 48 
(now, think of Accounting Standards Codification “ASC” 
740). The Schedule UTP disclosures include the primary 
Internal Revenue Code sections and subsections, tim-
ing (whether permanent or temporary), a pass-through 
entity’s employer identification number if relevant, 
whether the tax position is “major” (10 percent or more 
of all uncertain tax positions for the current and prior 
tax years), a ranking of the relative size of the position, 
and a description of the position that “should not exceed 

If the IRS cannot make good use of the 
Schedule UTP it is nonsensical that New 
Jersey could make use of it.

New Jersey to Require Inclusion of Federal 
Schedule UTP with CBT Returns—A Bad Idea
By Mitchell A. Newmark
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developments that may be of interest to readers. The information contained herein is abridged and summarized from various sources, the accuracy and 
completeness of which cannot be assured. This update should not be construed as legal advice or opinion, and is not a substitute for the advice of counsel.

What’s Shaking: Blank Rome State + Local Tax Roundup
Blank Rome’s nationally prominent State + Local Tax attorneys are thought leaders in the community as frequent guest 
speakers at various local and national conferences throughout the year. Our State + Local Tax attorneys believe it is 
necessary to educate and inform their clients and contacts about topics that will impact their businesses. We invite you 
to attend, listen, and learn as our State + Local Tax attorneys interpret and discuss key legal issues companies are facing 
and how you can put together a plan of action to mitigate risk and advance your business in accordance with state and 
local tax laws.

University of Wisconsin at Milwaukee | 2021 SALT Lecture Series
u   Craig B. Fields will serve as a speaker for the University of Wisconsin-Milwaukee’s Lubar School of Business State and 

Local Taxation (“SALT”) Webinar Series, being held in October and November 2021 to provide in-depth analysis and 
discussion on a wide variety of critical SALT-related topics. Craig and co-presenter Richard Pomp, Professor of Law at 
University of Connecticut School of Law, will present “Significant Nationwide Developments in State and Local Taxation” 
on Thursday, November 4, 2021, from 11:00 a.m. to 1:00 p.m. CDT, covering recent developments in SALT across the 
country and their implications for tax filing and planning. To learn more, please click here.

28th Annual Paul J. Hartman State and Local Tax Forum
u   Hollis L. Hyans and Craig B. Fields will will speak at Vanderbilt University Law School’s 28th Annual Paul J. Hartman 

State and Local Tax Forum, being held October 27 through 29, 2021, in Nashville, Tennessee. There will also be a virtual 
option available for all program sessions. Blank Rome is pleased to be a Gold Level sponsor of the forum. Holly, who is 
also a member of the forum advisory board, will speak on the “Top Ten Income Tax Cases” panel, taking place Thursday, 
October 28, from 9:00 to 10:00 a.m. Panelists will discuss the top ten income tax cases that all state and local tax 
(“SALT”) professionals should be watching and offer insights into the issues that are likely to dominate in the coming 
year. Craig’s session, “A Constitutional Rethink,” later that day from 3:30 to 4:30 p.m., will look at where the Complete 
Auto and Moorman rulings stand now, after having anchored much of state tax law over the last few decades, and how 
the changing face of the U.S. Supreme Court may impact them. To learn more, pleas click here.

COST 52nd Annual Meeting
u   Craig B. Fields, Mitchell A. Newmark, Nicole L. Johnson, and Eugene J. Gibilaro will speak at the Council on State 

Taxation (“COST”) 52nd Annual Meeting, which will be held October 17 through October 20, 2021, in Las Vegas, Nevada. 
The program is being held as a hybrid meeting with both in-person and virtual participants. The In-Person Meeting will 
contain more sessions than the Virtual Webinar. Blank Rome is pleased to be a sponsor of the program. Mitchell will 
speak on the “GILTI and Renewed State Efforts to Tax Foreign Source Income” panel, taking place Monday, October 18, 
10:15–11:05 a.m. Craig’s session, “Combined/Unitary Reporting—States’ Increasing but Varied Adoption,” will take place 
later that day from 4:20–5:10 p.m. Nicole will speak on the “Federal Tax Changes—Taking into Account the Impact of 
External Changes” panel, taking place Wednesday, October 20, 2021, 9:40–10:30 a.m. Eugene will speak on the “Hidden 
State Tax Traps in M&A Opportunities” panel later that day from 11:30 a.m.–12:20 p.m. To learn more, please click here.

TEI’s 76th Annual Conference
u   Mitchell A. Newmark will serve as a panelist at the Tax Executives Institute (“TEI”) 76th Annual Conference, being held 

October 24 through 27, 2021, as a hybrid event. This year’s conference, themed “Embracing the Certainty of Change,” 
provides registrants the option to attend the conference in person or remotely, with access to sponsors, networking 
opportunities, and more via either option. Mitchell’s session, “State Tax Controversy from Coast to Coast: Current Audit 
Issues,” will take place on Monday, October 25 from 9:45 to 10:45 a.m. EDT as part of the State & Local Tax (“SALT”) 
educational track. Blank Rome is pleased to be a sponsor of the conference. To learn more, please click here.
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