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Since the members of the 110th
Congress took their oaths of office
in January 2007, there has been a
substantial increase in the level and
intensity of Congressional oversight
and investigations in comparison to
the climate of the previous six years.
This increased aggressiveness has
been exhibited by investigations into
the firings of eight United States
Attorneys by former Attorney General
Alberto Gonzales, the importation
from China of children’s products
containing lead paint, alleged miscon-
duct by the Administrator of the
General Services Administration and
the Inspector General of the
Department of State, and most
recently, into the activities of private
security companies operating in Iraq
and Afghanistan. 

Congressman Henry Waxman,
Chairman of the House Oversight
and Government Reform Committee,
when recently discussing Congress’s
investigative powers, observed that,
“[m]aybe it’s even more important
than legislation.”1

The Power to Investigate
Congressional oversight and

investigative authority, though not
expressly set forth in the Constitution,
is implied as incidental to Congress’s
Article I legislative function to “make
all laws which shall be necessary and
proper.”2 This authority is extremely

broad, but not limitless. The basic
premise is that all congressional
investigations and subpoenas are
proper so long as they pursue a legit-
imate legislative purpose.3

Congress, through its rules, has
delegated the power to initiate and
conduct investigations and issue
subpoenas for both documents and
testimony to all standing commit-
tees and subcommittees. Special or
select committees also may be
explicitly authorized to conduct an
investigation through a House or
Senate resolution.4 Therefore, once
a congressional investigation is initi-
ated, it is exceptionally difficult to
successfully challenge its validity on
jurisdictional grounds.

Congressional investigations
can be initiated in any number of
different ways. Oftentimes a com-
mittee will request the Government
Accountability Office (GAO) to
conduct a study and prepare a report
on a particular subject. Depending
on the findings or recommendations
in the report, the committee may
initiate an investigation. Recently,
the Senate Permanent Subcommittee
on Investigations requested GAO
to study the issue of credit card rates,
fees and customer disclosures and
to prepare a report. Based on the
GAO report,5 the Subcommittee: (1)
launched an investigation; (2) held a

hearing which examined credit card
practices, fees, interest rates and
grace periods; and (3) subsequently
introduced legislation6 to eliminate
certain abusive credit card practices. 

Another fruitful resource on
which many congressional investiga-
tions are based is information that
has been received from an individual
who contacted a committee member
on a confidential basis. These indi-
viduals, commonly referred to as
“whistleblowers,” are a valuable asset
to congressional committees, because
they often possess highly sensitive or
confidential information about which
the committees would not otherwise
know or to which the committee
would not have access. The House
Oversight and Government Reform
Committee recently initiated an
investigation, and will be holding a
hearing, into the conduct of the
Inspector General of the Department
of State, based on allegations
received from a number of  present
and former staff members, who
came to the Committee on a confi-
dential basis, and sought whistle-
blower status. At a hearing, it is
common for these types of witnesses
to testify from behind a screen
with their voices disguised to protect
their identities.
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Initial Steps
There is no standard format to

any Congressional investigation. The
course of such investigations are
often unpredictable, and require
strategic decisions that are distinctly
different from those that apply in
standard civil or criminal litigation. 

Initial notification that your
client is involved in a congressional
investigation may likely be a tele-
phone call from a committee staff
member inviting him or her to a
meeting to discuss some issues that
the committee is examining.7 Prior
to such a meeting, it is crucial to
learn who the key committee mem-
bers and staffers are to best chart
your client’s course. A review of
prior hearing records and committee
reports also should be conducted in
order to get an understanding of any
action the committee may have
already taken with regard to the
subject matter they want to discuss
with your client. It is also critical to
develop a good rapport with the staff
members of the committee conduct-
ing the investigation, as you want
them to view you and your client as
cooperative. Moreover, committee
staff members usually will be your
best source of ascertaining what
information the committee already
has, and what they are looking to
obtain from your client. To devise
the right strategy you need to know:
(1) whether the committee intends to
issue a subpoena for documents;
(2) whom they want to interview;
(3) whether they intend to take
depositions under oath; (4) whether
they will provide any questions in
advance of the interview or deposi-
tion; and (5) whether they want a wit-
ness to testify at a public hearing. By
engaging committee staff, you increase
the possibility that various issues can
be negotiated to a mutually satisfac-
tory resolution, thereby avoiding
potential confrontations and surprises.

The Congressional Subpoena
Once served with a Congressional

subpoena, either to produce docu-
ments and/or testify, a number of
unappealing choices face an individ-
ual or corporation that seeks to chal-
lenge it. Your client may opt to
refuse to comply with the subpoena
for strategic reasons or on the basis
of a privilege. If your client refuses to
comply, either the Senate or the
House can vote to enforce its sub-
poena and certify the refusal to
comply to the Department of Justice
(DOJ) for prosecution under a crim-
inal contempt of Congress statute.8

Additionally, the Senate can refer
the refusal to comply with the sub-
poena to a Court for enforcement of
the subpoena under a civil contempt
statute.9 The party refusing to
comply then would have the oppor-
tunity to raise any arguments with
regard to the subpoena as defenses
in a criminal or civil contempt pro-
ceeding. In reality, a contempt
proceeding can be more damaging
than complying with the subpoena.
Committee members and staffers are
keenly aware of this fact and are will-
ing to use it as leverage to “force”
subpoena compliance. However, if
good communication has been
established with the committee’s
staff, there is often a compromise
that can be worked out where valid
objections are recognized by the
committee and a resolution agree-
able to both sides can be negotiated.

Testimonial Privileges
and the Executive Privilege

Although Congress’s investigatory
powers are broad, a witness before a
congressional committee retains cer-
tain constitutional protections and
common-law privileges. The Fifth
Amendment privilege against self-
incrimination is one such right that
is applicable to congressional hear-
ings.10 While a witness cannot be

compelled to give evidence against
himself, he may be required to assert
the Fifth Amendment privilege in
response to each question posed by a
committee member that would be
self-incriminating.11 Thus, the invo-
cation of the privilege can have
potential adverse consequences,
because various committees require
individuals who intend to assert a
privilege to do so in a public hearing,
which can be a source of both embar-
rassment and adverse publicity. 

Once a witness has invoked the
privilege, Congress can compel a
witness’s testimony by requesting a
federal court to grant the witness
“use immunity,” if the request has
been approved by a majority vote of
either house of Congress, or a two-
thirds vote of the members of a full
committee. This situation occurred
most recently in connection with the
investigation of the firing of eight
United States Attorneys by the
Attorney General. A recently-
resigned DOJ official was subpoe-
naed to testify. Her counsel advised
the Committee that she would assert
her Fifth Amendment privilege and
decline to testify. The Committee
subsequently sought and obtained
court-authorized immunity and com-
pelled her to testify at the hearing.
During the late 1980s, Lieutenant
Colonel Oliver North and Vice
Admiral John Poindexter were com-
pelled to testify in the Iran-Contra
Hearings pursuant to grants of immu-
nity. Subsequently, both men were
criminally charged and convicted in
separate trials. Their convictions were
eventually overturned when the
District of Columbia Court of
Appeals concluded that certain evi-
dence presented during their trials
was tainted in that it was based
solely on their immunized congres-
sional testimony.12
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Despite the dearth of definitive
judicial or statutory law on the appli-
cability of common-law privileges,
such as the attorney-client privilege,
to congressional investigations, in
actuality, Congress has very rarely
refused to recognize established
common-law privileges.13 In light of
the strong constitutional underpin-
nings of Congress’s investigatory
power, a congressional committee’s
recognition of the common-law
attorney-client privilege, which has
no constitutional foundation, likely
will rest within the sound discretion
of the respective committee. In deter-
mining whether information sought
should be protected by the attorney-
client privilege, congressional commit-
tees weigh considerations of legislative
need, public policy, and the likeli-
hood that the claim of privilege
would be recognized by a court of
law against any possible injury to the
witness. 

In 1995, the attorney-client priv-
ilege was asserted by then-President
Clinton’s personal counsel, David
Kendall, in response to a Senate
Whitewater Committee subpoena
for notes taken during a meeting at
the law offices of Williams &
Connolly. Kendall resisted the sub-
poena on the ground that the meet-
ing notes were privileged because
they pertained to confidential legal
advice for President Clinton. The
Committee began enforcement pro-
ceedings against Kendall under the
Senate civil contempt statute. The
subpoena, however, was not judicially
enforced because the notes were
eventually turned over under an
agreement that the disclosure would
not be construed as a waiver of the
attorney-client privilege with respect
to other matters.14 Thus, the issue of
the applicability of the attorney-
client privilege to congressional
investigations was left unresolved

judicially. In practice, assertions of
the attorney-client privilege often
will be resolved through counsel’s
negotiations with committee staff. 

Recent media attention surround-
ing the invocation of the executive
privilege in response to congressional
investigation inquiries warrants a dis-
cussion of the privilege. The execu-
tive privilege is a reserve power
claimed by the President and other
members of the executive branch to
resist certain subpoenas and other
interventions by the legislative and
judicial branches of government.
The “presumptive privilege” is not
specifically mentioned in the
Constitution, but it is grounded in
the separation of powers doctrine
and derived from the supremacy of
the executive branch in exercising its
Article II duties and responsibilities
under the Constitution.15

The United States Supreme
Court has recognized three broad
categories of the executive privilege: 

(1) the state secrets privilege,
which protects military and state
secrets, so as not to compel the dis-
semination of sensitive or classified
information;16

(2) the presidential communica-
tions privilege, which protects the
confidentiality of conversations and
communications between the Presi-
dent and his senior advisors to
ensure full and frank discussions in
the Presidential decision-making
process;17 and 

(3) the deliberative process priv-
ilege, which narrowly protects intra-
governmental pre-decisional docu-
ments that address matters antecedent
to the adoption of agency policy and
reflect deliberations comprising the
consultative process by which govern-
mental decisions are formulated.18

The deliberative process privi-
lege must be formally lodged by the
head of the governmental depart-

ment or agency after personal con-
sideration of the congressional
request.19 An agency head must
directly notify White House Counsel
of his determination that executive
privilege issues have been raised by a
congressional request so that Counsel
may consult the Attorney General to
determine whether to recommend
invocation of the privilege to the
President, who then personally must
assert the claim.20

Although presidential commu-
nications privilege claims to preserve
the confidentiality of information
and documents in the face of
legislative demands have figured
prominently, though intermittently,
in executive-congressional relations
throughout history, the overwhelm-
ing majority of these disputes have
been resolved short of litigation
through political negotiation and
accommodation.21 However, during
the infamous 1970s Watergate scan-
dal, Congress sought judicial
enforcement of subpoenas served on
President Nixon for tape recordings
of his conversations with a presiden-
tial aide. The District of Columbia
Court of Appeals recognized the
presidential communications privi-
lege as a presumptive privilege which
can only be overcome by an appro-
priate showing of a particularized
public need by the committee seek-
ing access to the communications.
The appeals court refused to enforce
the congressional subpoenas because
the Watergate Committee had not
met its burden of showing that the
subpoenaed evidence was “demon-
strably critical to the responsible
fulfillment of the Committee’s func-
tions.”22 Subsequently, the Supreme
Court enforced the special prosecu-
tor’s grand jury subpoena of the
same tape recordings because it
found that President Nixon’s gener-
alized interest in confidentiality
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could not prevail against the special
prosecutor’s demonstrated, specific
need for the recordings. However,
the Court was careful to limit the
scope of its decision, stating, “we are
not here concerned with the balance
between the President’s generalized
interest in confidentiality . . . and con-
gressional demands for informa-
tion.”23  Thus, it is clear that the scope
of the presidential communications
privilege in the congressional-execu-
tive context will be examined under
different standards because the Presi-
dent’s ability to withhold information
from Congress implicates different
constitutional considerations.24

The Congressional Hearing
The hearing itself is nothing like

a formal legal proceeding. A well-
prepared hearing is a tightly scripted
event, aimed at making a few key
points, which are determined by
the committee chairman and the
staff. The opening statement of the
committee chairman and questions
to be asked at the hearing are usually
prepared in advance by committee
staffers. 

Many times the press will be
briefed and materials provided to
them the day before the hearing, so
it should come as no surprise that
there will be advance press reports
describing what is to be brought out
at the hearing. Additionally, at the
hearing itself, committee members
will be looking to make statements
or comments which can be used as
“sound bites” or quotes in subse-
quent press accounts. 

If your client is called to testify
at a congressional hearing, your
main objective should be to get him
or her on and off as quickly as possi-
ble, without anything bad happen-
ing. Your client almost certainly will
be placed under oath; hence he or
she risks the possibility of a perjury

prosecution if he or she were to
testify untruthfully. Therefore, care-
ful preparation prior to testifying at a
hostile hearing is essential. To avoid
any unnecessary public embarrass-
ment of your client, it is also
prudent to raise any potential privi-
lege issues with the committee
beforehand and negotiate any
accommodations.

It is a misconception to think
that at the hearing your client will be
given an opportunity to adequately
state his position. The best way to
ensure that your client’s position is
captured as part of the hearing record
is to submit a detailed written state-
ment to the committee, which, upon
request, will be made part of the
record. Although a witness almost
always will be given an opportunity
to make an opening statement, he
normally will not be allowed to read
the written statement submitted to
the committee. Therefore, it is advis-
able to have a short oral statement
prepared, which conveys the most
critical points you want your client to
make at the hearing. 

Prior to the hearing, it is also
prudent to determine whether there
are any committee members who are
supportive of your client’s position,
and, if so, whether they would be
willing to make favorable comments
in their opening statements and/or
ask a helpful question during the
hearing, which would allow for an
explanation of your client’s position.

Likelihood of Separate Investigations
A harsh reality of a congression-

al investigation is that it frequently
spawns separate, independent inves-
tigations and/or lawsuits, which
need to be dealt with at the same
time, or shortly after, your client is
dealing with the congressional inves-
tigation. The recent Jack Abramoff
lobbying scandal started with hear-

ings before the Senate Indian Affairs
Committee and the House Oversight
and Government Reform Committee,
and the matter was soon being inves-
tigated by the Criminal Division of
the Department of Justice. The firing
of eight United States Attorneys by
the Attorney General also was exam-
ined in hearings before the Senate
and House Judiciary Committees
and was soon thereafter under inves-
tigation by the Department of
Justice’s Inspector General and
Office of Professional Responsibility.

Conclusion
For a corporation or an individ-

ual that becomes the subject of a
congressional investigation, the deci-
sions that must be made are often
difficult. In selecting the most pru-
dent course of action, it is important
to understand how the congressional
investigation process works, so your
client can take advantage of the
options available to him or her and
to ensure that your client does not
fall into any of the potential traps
that await. Although challenging,
representing clients in congressional
investigations and hearings provides
counsel with an opportunity to wear
many hats in order to best serve the
interests of your client. 

To learn more about
the issues discussed in this

article please contact
Harold Damelin at

Damelin@BlankRome.com
202.772.5820

or
Jennifer Peru Gary at

Gary@BlankRome.com
202.772.5863
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