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PRACTICE TIPS AND REMINDERS

(continued on page 2)

The July 1st Compliance Date for Certain of the New NASDAQ and NYSE 
Compensation Committee Rules is Around the Corner

On January 11, 2013, the SEC approved proposed changes to the NYSE and NASDAQ listing stan-
dards of related to compensation committees. Both exchanges created transition periods to comply 
with the new rules. The following new requirements take effect on July 1, 20131: 

CoMPENSATIoN CoMMITTEE ChARTER AMENDMENTS

NASDAQ and NYSE listed companies will be required to comply with the new rules relating to the 
authority of a compensation committee to retain compensation consultants, legal counsel, and 
other compensation advisers; the authority to fund such advisers; and the responsibility of the com-
mittee to consider independence factors before selecting or receiving advice from such advisers2.
 
NASDAQ. The requirement that such authority and responsibilities of the compensation committee 
be included in the compensation committee’s written charter does not apply until a later date (see 
below) for NASDAQ listed companies. Accordingly, NASDAQ listed companies should consider 
whether to grant such specific responsibilities and authority by July 1, 2013 through the adoption 
of a charter, the amendment to an existing charter, or by resolution or other board action. The 
requirement to adopt a compensation committee charter will not have to be complied with by 
NASDAQ listed companies until the earlier of their first annual meeting after January 15, 2014, or 
October 31, 2014. 
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NYSE.  NYSE listed companies will have to amend their existing charters by July 1, 2013 to address 
these additional rights and responsibilities of the compensation committee related to compensa-
tion consultants, legal counsel, and other compensation advisers. 

ASSESSINg ThE INDEPENDENCE of CoMPENSATIoN CoNSulTANTS

The new NASDAQ and NYSE rules provide that the compensation committee may only select, or 
receive advice from, a compensation consultant, legal counsel, or other compensation adviser after 
considering the following factors3:

•  the provision of other services to the company by the person that employs the adviser;
•   the amount of fees received from the company by the person or firm that employs the adviser, 

as a percentage of the total revenue of the person or firm that employs the adviser;
•   the policies and procedures of the person or firm that employs the adviser that are designed 

to prevent conflict of interests;
•   any business or personal relationship of the adviser with a member of the compensation 

committee;
•   any stock of the company owned by the adviser; and 
•   any business or personal relationships between the executive officers of the company and 

the adviser or the person or firm employing the adviser. 

Compensation committees must conduct an independence assessment for all of its advisers, with
limited exceptions for in-house counsel and compensation advisers that act in a role limited to (i) 
consulting on broad-based plans that are generally applicable to all salaried employees, or (ii) provid-
ing information that is either not customized for the issuer or that is customized based on parameters 
that are not developed by the adviser, and about which the adviser does not provide advice. 

We note that in evaluating compensation committee adviser independence, the NYSE requires 
consideration of all factors relevant to an adviser’s independence from management, in addition 
to the six enumerated factors listed above. NASDAQ does not have a similar catch-all requirement.

Both NASDAQ and NYSE listed companies should assess the independence of their current advis-
ers prior to July 1, 2013. Ordinarily, this assessment will be performed before a potential adviser is 
selected and will then be re-assessed on an annual basis. We would suggest utilizing a compensa-
tion committee questionnaire to solicit information from the compensation consultant in order to 
complete this assessment. n [Return to Table of Contents]
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The July 1st Compliance Date for Certain of the New NASDAQ and NYSE Compensation Committee Rules is 
Around the Corner (continued from page 1)
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SRo uPDATES

NYSE Proposes to Move 
to Only Website Disclosure of 
Listing Application Materials 
and to Otherwise Streamline 
its Listing Application Process

It has been a long-standing practice of the 
New York Stock Exchange (NYSE) to post 
on its website the forms of the documents 
required to be submitted in connection with 
the NYSE listing applications. On April 30, 
2013, the NYSE filed proposed rule changes 
to its Listed Company Manual (Manual), 
which, if adopted, will result in the Manual 
sections containing the listing application 
materials being deleted, and updated listing 
application materials will be posted only on 
the NYSE’s website.

Although the NYSE amends its Manual from 
time to time, forms of listing agreements 
contained in the Manual have not always 
been amended to reflect changes made to 
the NYSE listing documents. Some provi-
sions in the listing agreements contained in 
the Manual are obsolete. The NYSE proposes 
to remove from the Manual (i) each of the 
agreements set forth in Sections 901.01 
through 901.05, (ii) the form of original list-
ing application contained in Section 903.01, 
and (iii) the form of supplemental listing 
application contained in Section 903.02. 

In the event that in the future the NYSE makes 
any substantive changes to those documents 
that are being removed from the Manual, it 
will submit a rule filing to the SEC to obtain 
approval of such changes, except for typo-
graphical or stylistic changes. The NYSE also 
plans to maintain all historical versions of those 
documents on its website after changes have 
been made, so that it will be possible to review 
how each document has changed over time.

In addition, the NYSE proposes to state certain 
requirements, which it has been imposing as a 
matter of practice, in the Manual to add trans-
parency to the listing process. For example, the 
NYSE proposes to include in the Manual a new 
Section 107.00, Financial Disclosure and Other 
Information Requirements, which will contain 
the following requirements, among others:

PRACTICE TIPS AND REMINDERS
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(continued on page 4)

The Commodity Exchange Act (CEA), as 
amended by the Dodd-Frank Act, provides that 
it will be unlawful for any person to engage in a 
swap unless that person submits such swap for 
clearing to a derivatives clearing organization, 
provided the swap is required to be cleared. 
The CEA delegates the authority to determine 
which swaps are required to be cleared to 
the Commodity Futures Trading Commission 
(CFTC). The CFTC has determined that, start-
ing on September 9, 2013, an entity will not 
be able to engage in certain classes of credit 
default swaps and interest rate swaps unless the 
entity submits the swaps for clearing. However, 
this clearing requirement does not apply if one 
of the counterparties to the swap qualifies for 
and elects to rely on the “end-user exception.”

An entity will be eligible to claim the end-user 
exception if the entity:

•  is not a financial entity4; 
•   is using swaps to hedge or mitigate com-

mercial risk; and 
•   provides certain information to the CFTC or 

a swap data repository.

In addition, if the party electing this exception is 
a public company, then to qualify, the compa-
ny’s board or an appropriate committee5 of the 
board needs to review and approve the deci-
sion to enter into swaps that are exempt from 

the clearing requirements under the end-user 
exception. This approval can be done either on 
a general basis or on a swap-by-swap basis. 
The board or committee approval should spe-
cifically state that the board or committee, as 
applicable, has approved the decision to enter 
into swaps that are not being cleared and are 
not executed on a designated contract market 
or swap execution facility and that the company 
will rely on the end-user exception. 

The CFTC also expects public company boards 
to set appropriate policies governing the com-
pany’s use of swaps subject to the end-user 
exception and to review those policies at least 
annually and, as appropriate, more often upon 
a triggering event (e.g., implementing a new 
hedging strategy that was not contemplated in 
the original board approval). 

Public companies that intend to rely on the 
end-user exception should, prior to September 
9, 2013, adopt (i) appropriate board or com-
mittee approvals, and (ii) policies regarding the 
company’s use of swaps. n 

[Return to Table of Contents]

Corporate Governance Will Play an Important Role in Swaps

Recently, investor advocacy groups have 
fo cused on so-called “zombie directors”— 
directors of public companies who are elected 
despite failing to garner a majority of stockhold-
ers’ votes in uncontested elections. CalPERS 
recently identified 52 directors who failed to 
win shareholder votes but either stayed in 
place or subsequently were reinstated. 

Corporate laws across most states, including 
Delaware, generally adhere to “plurality voting,” 
which provides that a director receiving the 
most “for” votes will be elected as a director. As 
a result, in an uncontested election, a director 
receiving just one vote would be elected even 
though the balance of the votes was withheld.

You Can’t Shoot Zombie Directors

(continued on page 4)
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•   Section 107.03 (SEC Compliance): No 
security shall be approved for listing if the 
issuer has not for the 12 months immedi-
ately preceding the date of listing filed on a 
timely basis all periodic reports required to 
be filed with the SEC or Other Regulatory 
Authority or the security is suspended from 
trading by the SEC pursuant to Section 
12(k) of the Securities Exchange Act of 
1934 (Exchange Act).

•   Section 107.04 (Exchange Information 
Requests): The NYSE may request any 
information or documentation, public or 
non-public, deemed necessary to make a 
determination regarding a security’s initial 
listing, including, but not limited to, any 
material provided to or received from the 
SEC or Other Regulatory Authority. A com-
pany’s security may be denied listing if the 
company fails to provide such information 
within a reasonable period of time or if any 
communication to the NYSE contains a 
material misrepresentation or omits mate-
rial information necessary to make the com-
munication to the NYSE not misleading. 

The NYSE also proposes to no longer require 
the following supporting documents in con-
nection with an original listing application (see 
Section 702.04):
•   Stock Distribution Schedule (the stock dis-

tribution schedule requirement is obsolete 
because the NYSE obtains the distribution 
information it needs from the applicant’s 
public filings and from its transfer agent). 

•   Certificate of Transfer Agent/Certificate of 
Registrar (the information that the NYSE 
needs about the applicant’s outstand-
ing shares is available in its prospectus or 
periodic SEC reports, as well as the report 
of the applicant’s outstanding shares that 
will be required to be delivered to the 
Exchange once a quarter after listing). 

•   Notice of Availability of Stock Certificates 
(all transactions in listed securities in the 
national market system are conducted 
electronically through DTCC). 

•    Prospectus (final prospectuses are publicly 
available on the SEC’s website). 

•    Financial Statements (financial statements are 
included in the applicant’s SEC filings which 
are publicly available on the SEC’s website). n

SRo uPDATES

NYSE Proposes to Move to Only Website 
Disclosure of Listing Application Materials and 
to Otherwise Streamline its Listing Application 
Process (continued from page 3)

In recent years, various corporate governance 
and stockholder advocacy groups have pushed 
for “majority voting” for directors to make boards 
accountable to investors. Majority voting gener-
ally provides that, in uncontested elections, a 
director nominee must receive more “for” votes 
than “withhold” votes (or if permitted, “against” 
votes) to be elected. 

The Council of Institutional Investors’ corporate 
governance policies state that in uncontested 
elections, directors should be elected by major-
ity vote; directors who fail to receive majority 
support should step down from the board and 
not be reappointed. According to the Council, 
while more than 70 percent of companies in the 
Standard & Poor’s 500 Index use the majority 
vote standard for uncontested board elections, 
thousands of U.S. companies still use plural-
ity voting. Further, the Council has noted that 
some companies that have embraced majority 
voting for directors give their boards discretion 
to overrule stockholders and reappoint incum-
bent directors who fall short of majority support 
in uncontested elections.

If your company has a majority voting require-
ment, one way to ensure that you do not have 
zombie directors is to institute a board policy 

to the effect that board nominees must sub-
mit an irrevocable resignation in advance that 
will become effective upon the failure of that 
nominee to receive a majority of votes in an 
uncontested election. Such a resignation is 
now expressly permitted under Delaware cor-
porate law.

But be careful of what you wish for—one 
unintended consequence of a majority voting 
requirement coupled with an advance resigna-
tion provision is that you may be left with an 
understaffed board. For example, a company 
with a majority voting requirement runs a risk 
that, in an uncontested election, it may not have 
a sufficient number of independent directors if 
either a proxy advisory firm, such as ISS, or a 
group of dissident stockholders, wages a suc-
cessful “withhold” vote campaign against some 
or all of the incumbent board (perhaps due to 
dissatisfaction with the company’s executive 
compensation policies). As a result, a com-
pany may be left without a sufficient number of 
independent directors to satisfy stock exchange 
listing requirements. 

At the end of the day, in some cases, a zombie 
director may be better than no director! n

[Return to Table of Contents]

You Can’t Shoot Zombie Directors (continued from page 3)

[Return to Table of Contents]

PCAoB/SEC NEWS

Your Auditors Will Probe Deeper into Related Party Transactions

On May 7, 2013, the Public Company Accounting Oversight Board (PCAOB) reproposed an audit-
ing standard, Related Parties, as well as amendments to certain PCAOB auditing standards regarding 
significant unusual transactions and other related amendments to PCAOB auditing standards. If 
adopted, the reproposed auditing standard would supersede the PCAOB’s auditing standard AU 
sec. 334, Related Parties, which was issued in 1983. The reproposed standard and amendments 
would be effective, subject to approval by the SEC, for audits of financial statements for fiscal years 
beginning on or after December 15, 2013. 

Generally, under the reproposed standard, the auditor should engage in a detailed analysis of 
transactions with related parties and inquire of management regarding:

•   The names of the company’s related parties during the period under audit, including changes 
from the prior period;

•   Background information concerning the related parties (for example, physical location, industry, 
size, and extent of operations);

•   The nature of any relationships, including ownership structure, between the company and its 
related parties;

•   The transactions entered into, or terminated, with its related parties during the period under 
audit and the terms and business purposes (or the lack thereof) of such transactions;

(continued on page 5)
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Your Auditors Will Probe Deeper into Related Party Transactions (continued from page 4)

lEgISlATIVE CoRNER

Disclosure and Further 
Regulation of Public Company 
Political Contribution is Coming—
It is Just a Matter of When

In our September 2011 article, we asked 
whether disclosure and further regulation 
of public company political contributions is 
coming. Since that time, corporate political 
contributions have continued to be a hot 
topic. According to the Corporate Reform 
Coalition, the August 2011 Committee 
on Disclosure of Corporate Spending’s 
Petition for Rulemaking submitted to the 
SEC requested the SEC to develop rules 
requiring public companies to disclose to 
shareholders political donations has gar-
nered in excess of 500,000 comments 
supporting such a rule. 

In addition, in April 2013, the Shareholder 
Protection Act (Act) was reintroduced. The 
2013 version of the Act is identical to

 
the 2011 version. Broadly speaking, the 
Act would require shareholder approval of 
political expenditures by public companies 
and disclosure in the company’s SEC filings. 
More specifically, through amendments 

(continued on page 6)

The business purpose for entering into a transaction with a related party versus an unrelated party;
•   Any related party transactions that have not been authorized and approved in accordance with 

the company’s established policies or procedures regarding the authorization and approval of 
transactions with related parties; and 

•   Any related party transactions for which exceptions to the company’s established policies or 
procedures were granted and the reasons for granting those exceptions.

In addition to obtaining information regarding related party transactions from management, the 
auditor should inquire of others within the company regarding their knowledge of the foregoing 
matters. The auditor is expected to identify others within the company to whom inquiries should 
be directed, and determine the extent of such inquires, by considering whether such individuals are 
likely to have knowledge regarding such matters as:

•  The company’s related parties or relationships or transactions with related parties;
•   The company’s controls over relationships or transactions with related parties; and
•   The existence of related parties or relationships or transactions with related parties previously 

undisclosed to the auditor.

The audit committee will also be questioned by the auditor regarding:
•   The audit committee’s understanding of the company’s relationships and transactions with 

related parties that are significant to the company; and
•  Whether any member of the audit committee has concerns regarding relationships or transac-

tions with related parties and, if so, the substance of those concerns.

In connection with the audit, the auditor should communicate to the audit committee the results
of the auditor’s evaluation of the company’s identification of, accounting for, and disclosure of 
its relationships and transactions with related parties, as well as other significant matters
arising from the audit regarding the company’s relationships and transactions
with related parties including, but not limited to:

•   The identification of related parties or relationships 
or transactions with related parties that were 
previously undisclosed to the auditor;

•   The identification of significant 
related party transactions 
that have not been 
authorized or approved in  
accordance with the com- 
pany’s established policies 
or procedures;

•   The identification of significant  
related party transactions for which 
exceptions to the company’s  
established policies or procedures  
were granted;

•   The inclusion of a statement in the 
financial statements that a transaction 
with a related party was conducted on  
terms equivalent to those prevailing in an  
arm’s-length transaction and the evidence  
obtained by the auditor to support or con- 
tradict  such an assertion; and

•   The identification of significant related  party 
transactions that appear to the auditor to lack a 
business purpose. n  [Return to Table of Contents]

http://www.blankrome.com/siteFiles/UptoDate-1-sep11.pdf
http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3866
http://www.citizen.org/pressroom/pressroomredirect.cfm?ID=3866
http://www.sec.gov/comments/4-637/4-637.shtml
http://www.govtrack.us/congress/bills/113/hr1734/text


BLANK ROME LLP 6 • UP TO DATE  MAY/JUNE 2013 NUMBER 11BLANK ROME LLP

PCAoB/SEC NEWS

Cavete Publici Officialis6

A recent SEC enforcement action against the City of Harrisburg, Pennsylvania serves as a warning 
to leaders of state and local governments with outstanding debt securities: be careful of what you 
say—you may be violating Rule 10b-5.

In May, 2013, the SEC announced that it had charged Harrisburg with securities fraud for its mis-
leading public statements when its financial condition was deteriorating and financial information 
available to municipal bond investors was either incomplete or outdated. 

Part of the City’s fiscal problems stemmed from its guarantee of $260 million of bonds issued by 
the Resource Recovery Facility (RRF) owned by The Harrisburg Authority (Authority). 

The SEC found that Harrisburg, “a near-
bankrupt city under state receivership” with 
outstanding bonds and bond guarantees, 
committed various violations of Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder, including the following:

•   The City failed to timely submit its audited 
financial statements and annual financial 
information for public dissemination as 
required by Rule 15c2-12; 

•   The City failed to provide timely notices 
of its failure to provide annual financial 
information and notice of material events 
consisting of a ratings downgrade by 
Moody’s;

•   The City made misrepresentations in its 
annual report by stating that “there was a 
high degree of uncertainty regarding the 
Authority’s ability to operate at capacity in 
order to sustain their debt service obliga-
tion” when, according to the SEC, “the 
extent of the Authority’s financial difficul-
ties was not uncertain.”

 
In addition, as a result of the City’s failure to provide its annual reports, the SEC found mislead-
ing statements and omissions in the City’s and its officials’ other public statements, including the 
following:

•   The City’s 2009 budget, which was available on its website, did not include funds for its RRF 
debt guarantees, even though the City had “informally” set aside money for such payments;

•  The 2009 budget overstated the City’s credit rating;
•   The Mayor’s 2009 State of the City Address, also available on the City’s website, omitted to 

state the amount of RRF debt that the City would likely have to repay from its general fund and 
the impact that the repayment obligation was already having on the City’s finances;

•   The City’s Mid-Year Fiscal Report for 2009, also available on the City’s website, did not refer-
ence any of the guarantee payments the City had made on the RRF debt, which payments at 
that point totaled $2.3 million, or 7% of the City’s general fund expenditures, by the mid-year 
point; and

•   The city failed to disclose a further credit rating downgrade in February 2012 until March 2011.

 The SEC issued a cease-and-desist order finding that the City violated Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, which the City accepted without admitting or denying 
the findings.

to the proxy and other SEC rules, the Act 
would require publicly traded companies to:

•  Provide “a description of the specific na-
ture of any expenditure for political activi-
ties proposed to be made by the issuer 
for the forthcoming fiscal year” and “the 
total amount of expenditures for political 
activities” proposed to be made;  

•   Make only expenditures for political 
activities the nature and amount of 
which have been authorized by a major-
ity shareholder vote; 

•   Amend their bylaws to require that the 
board of directors vote on any expen-
diture for political activities in excess of 
$50,000 and any expenditure for politi-
cal activities that would result in the 
total amount spent by the issuer for a 
particular election exceeding $50,0008; 

•   Disclose the vote of each director with 
respect to expenditures for political 
activities requiring a board vote within 
48 hours;9 and

•   Disclose in its periodic reports filed 
with the SEC detailed information on 
expenditures for political activities, and 
the votes of each board member with 
respect to expenditures for political 
activities requiring a board vote.

Perhaps most importantly, the Act pro-
vides that any violation of the requirement 
that political expenditures be shareholder 
approved would constitute a breach of the 
fiduciary duty of the officers and directors 
authorizing the expenditure and that each 
such officer could be jointly and severally 
liable to any shareholder at the time the 
offending expenditure was made for an 
amount equal to three times the expendi-
ture made. This would include violations 
resulting from political expenditures that are 
outside of the scope of what was approved 
by shareholders. 

The Act would also require institutional 
investment managers subject to the report-
ing requirements of Section 13(f) of the 
Exchange Act to disclose how they voted 
with respect to any required shareholder 
vote on expenditures for political activities.

lEgISlATIVE CoRNER

Disclosure and Further Regulation of Public 
Company Political Contribution is Coming—It is 
Just a Matter of When (continued from page 5)

(continued on page 7)(continued on page 7)
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Cavete Publici Officialis (continued from page 6)

Additionally, the SEC issued a report of its investigation—which should be required reading for 
all public officials. The SEC provided the following observations on the obligations of elected and 
appointed officials, and employees, or their functional equivalents, of any State, municipality, politi-
cal subdivision or any agency or instrumentality thereof [emphasis added]:

•    “Public officials should be mindful that their public statements, whether written or oral, may 
affect the total mix of information available to investors, and should understand that these 
public statements, if they are materially misleading or omit material information, can lead to 
potential liability under the antifraud provisions of the federal securities laws.” 

•    “Unlike many primary offering disclosure documents, statements by public officials that reach 
the secondary market may not be subject to the same comprehensive review with respect 
to the disclosure standards of the federal securities laws. Nevertheless, public officials may 
have liability under the antifraud provisions of the federal securities laws for such statements. 
Therefore, the statements of those public officials who may be viewed as having knowledge 
regarding the financial condition and operations of a municipal issuer should be carefully 
evaluated to assure that they are not materially false or misleading.”

•   “Because statements are evaluated for antifraud purposes in light of the circumstances in 
which they are made, the lack of other disclosures by the municipal entity may increase 
the risk that municipal officials’ public statements may be misleading or may omit material 
information.”

•   “Given this potential for liability, public officials who make public statements concerning the 
municipal issuer should consider taking steps to reduce the risk of misleading investors. At 
a minimum, they should consider adopting policies and procedures that are reasonably 
designed to result in accurate, timely, and complete public disclosures; identifying those per-
sons involved in the disclosure process; evaluating other public disclosures that the municipal 
securities issuer has made, including financial information and other statements, prior to pub-
lic dissemination; and assuring that responsible individuals receive adequate training about 
their obligations under the federal securities laws. Public officials may also look to Commission 
enforcement actions or Commission guidance in developing the disclosure policies, proce-
dures and controls that they choose to establish.”

Dictum sapienti sat est!7  n [Return to Table of Contents]

CoNflICT MINERAlS uPATE

In October 2012, a group of business organizations filed suit in the 
U.S. Court of Appeals for the District of Columbia challenging the 
conflict minerals rule and Section 1502 of the Dodd-Frank Act. The 
petitioners requested that the conflict minerals rule be modified or 
set aside in whole or in part. The litigation challenges the conflict 
minerals rule on several grounds, including the following:
•   The SEC failed to properly evaluate the economic effects of the rule;
•   The SEC’s failure to adopt a de minimus exception to the conflict 

minerals rule was erroneous, arbitrary and capricious or an abuse 
of discretion;

•   The SEC’s interpretation of Section 1502 as including non-manu-
facturers who “contract to manufacture” products was erroneous, 
arbitrary and capricious or an abuse of discretion;

•   The SEC’s interpretation of Section 1502 as covering companies 
that have “reason to believe” their conflict minerals “may have 
originated” in the covered countries was erroneous, arbitrary and 
capricious or an abuse of discretion; and

•   Section 1502 compels speech in violation of the First Amendment 
to the United States Constitution.

Status of Challenge to Conflict Minerals Rule

(continued on page 8)

Political expenditures by corporations was 
also a topic during SEC Chairman Mary 
Jo White’s testimony before the House 
Financial Services Committee on May 
16, 2013. According to media reports, in 
response to questions from Republicans 
as to whether the SEC is working on a rule 
for disclosure of corporate political spend-
ing, Chairman White responded that the 

SEC staff was reviewing the Committee on 
Disclosure of Corporate Spending’s Petition 
for Rulemaking and related comments 
referred to above, but that no one was 
currently working on a proposal. Chairman 
White also emphasized the importance of 
completing rulemaking relating to the Dodd-
Frank and JOBS Acts. 
 
With the sustained attention being given to 
corporate political expenditures by lawmak-
ers and others, it seems likely that, eventually, 
there will be regulation related to political 
expenditures by publicly traded companies. 
However, such regulations are not likely to 
come from the SEC any time soon as the 
SEC simply has too much unfinished work 
on its plate already. Nonetheless, public 
companies should considering putting in 
place appropriate controls and procedures 
so that senior management and boards of 
directors can oversee political spending. n 

[Return to Table of Contents]

lEgISlATIVE CoRNER

Disclosure and Further Regulation of Public 
Company Political Contribution is Coming—It is 
Just a Matter of When (continued from page 5)

http://www.sec.gov/litigation/investreport/34-69516.htm
http://mfile3.akamai.com/65722/wmv/sos1467-1.streamos.download.akamai.com/65726/hearing051613.asx
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CoNflICT MINERAlS uPDATE

On April 30, 2013, the petitioners requested that the Court of Appeals transfer the conflict miner-
als litigation to the U.S. District Court for the District of Columbia. On May 2, 2013, the U.S. Court 
of Appeals granted petitioners’ motion to transfer. This motion to transfer followed the transfer 
by the U.S. Court of Appeals of a similar case (related to a challenge to the resource extraction 
rule) in which the U.S. Court of Appeals determined that it lacked jurisdiction to hear such case.  
The petitioners requested the transfer in hopes that such a transfer would help to avoid delay in 
resolving the case. 

Nevertheless, this transfer may cause a delay in a final decision in the case. The parties are 
scheduled to appear on July 1, 2013 for a hearing on motions for summary judgment. Public 
companies should continue in their efforts to comply with the conflict mineral rules. n

[Return to Table of Contents]
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Status of Challenge to Conflict Minerals Rule (continued from page 7)

(continued on page 9)

On May 30, 2013, the staff of the SEC issued 
long-awaited FAQs related to the conflict mineral 
rules. The FAQs provide guidance on various 
aspects of the conflict mineral rules including the 
following:

•   The conflict mineral rules apply to all issu-
ers that file reports with the SEC under 
Exchange Act Sections 13(a) or 15(d), 
whether or not the issuer is required to file 
such reports. Accordingly, the rules apply to 
voluntary filers. Registered investment com-
panies that are required to file reports pur-
suant to Rule 30d-1 under the Investment 
Company Act are not subject to the conflict 
mineral rules.

•   An issuer that only engages in activities cus-
tomarily associated with mining is not con-
sidered to be manufacturing those minerals.

•   An issuer must determine the origin of 
conflict minerals, and make any required 
disclosures regarding conflict minerals, for 
itself and all of its consolidated subsidiaries.

•   Etching or otherwise marking a generic 
product that is manufactured by a third 
party, with a logo, serial number, or other 
identifier is not considered to be “contract-
ing to manufacture.”

•  An issuer would be required to conduct a 
reasonable country of origin inquiry with 
respect to conflict minerals included in 
generic components included in products it 
manufactures or contracts to manufacture. 
Moreover, the staff stated that there is no 
distinction between the components of a 
product that an issuer directly manufactures 
or contracts to manufacture and the generic 
ones it purchases to include in a product.

•   Only a conflict mineral that is contained in 
a product would be considered “necessary 
to the functionality or production” of the 
product. The packaging or container sold 
with a product is not considered to be 
part of the product. This conclusion is true 
even if a product’s package or container is 
necessary to preserve the usability of that 
product up to and following the product’s 
purchase. If, however, an issuer manufac-
tures and sells packaging or containers 
independent of the product, the packaging 
or containers, in that circumstance, would 
be considered a product.

•   Issuers that manufacture or contract for the 
manufacturing of equipment they use in 
providing a service they sell are not required 
to report on the conflict minerals in that 
equipment. (i.e. cruise ship operators that 
manufacture or contract to manufacture 
cruise ships) The staff would not object 
if issuers did not file reports on Form SD 
regarding the conflict minerals in the equip-
ment that they manufacture or contract to 
have manufactured if that equipment is 
used for the service provided by the issuer 
and the equipment is retained by the ser-
vice provider, is required to be returned 
to the service provider, or is intended to 
be abandoned by the customer following 
the terms of the service. Item 1.01(a) of 
Form SD requires issuers only to report on 
conflict minerals that are necessary to the 
functionality or production of “products” 
they manufacture or contract to have man-
ufactured, and the staff does not interpret 
equipment used to provide services to be 
“products” under the rule.

Digging Deeper—SEC Issues FAQs Regarding the Conflict Minerals Rule

http://www.sec.gov/divisions/corpfin/guidance/conflictminerals-faq.htm
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ENDNoTES

 1.  The new compensation committee independence requirements do not need to be complied with by NASDAQ or NYSE listed companies until the earlier of their first 
annual meeting after January 15, 2014, or October 31, 2014. Nevertheless, NASDAQ and NYSE listed companies should begin preparing to comply with such new 
independence requirements.  
[Return to Article]

 2.  To the extent a NASDAQ listed company does not have a compensation committee by July 1, 2013, this requirement will apply to the independent directors who 
determine, or recommend for the board’s determination, the compensation of the CEO and other executive officers of the company. [Return to Article]

 3.  To the extent a NASDAQ listed company does not have a compensation committee by July 1, 2013, this requirement will apply to the independent directors who 
determine, or recommend for the board’s determination, the compensation of the CEO and other executive officers of the company. [Return to Article]

 4.  The CFTC exempts from the definition of ‘‘financial entity’’ an entity that: (i) is organized as a bank or a savings association, among others, and the deposits of which 
are insured by the Federal Deposit Insurance Corporation; and (ii) has total assets of $10 billion or less on the last day of such entity’s most recent fiscal year.  
[Return to Article]

 5.  If a company intends to delegate this responsibility to a committee, the committee should be specifically authorized, either by charter amendment or board resolu-
tion, to review and approve the company’s decision to enter into swaps, including swaps subject to the end-user exception. [Return to Article]

 6.  “Beware Public Official.” The author did not study Latin and has relied on the Google translation tool for Latin translations. Interestingly, when this translation is run in 
reverse, Google translates it, somewhat Freudianly, as “beware of public official.” 
[Return to Article]

  7. “A word to the wise is sufficient!” [Return to Article]

  8. This requirement would apply only to “listed” companies. [Return to Article]

 9. This requirement would apply only to “listed” companies. [Return to Article]

CoNflICT MINERAlS uPDATE

Digging Deeper—SEC Issues FAQs Regarding the Conflict Minerals Rule (continued from page 8)

•  If (i) an issuer manufactures or contracts 
to have manufactured tools, machines, or 
other equipment (which contain conflict 
minerals) which are used by the issuer in 
the manufacture of products, and (ii) after 
using such tools, machines, or other equip-
ment the issuer subsequently sells such 
equipment, the issuer will not be required 
to file a report on Form SD regarding the 
conflict minerals in such equipment. The 
tools, machines, or other equipment are 
not products of that issuer, and the staff will 
not view their later entry into the stream of 
commerce as transforming them into prod-
ucts of that issuer.

•  Item 1.01(c)(2) of Form SD requires an 
issuer that manufactures products or con-
tracts for products to be manufactured that 
have not been found to be “DRC conflict 
free” or that are “DRC conflict undeter-
minable” to provide a description of those 
products. The rule permits an issuer to 
describe its products based on its own facts 
and circumstances because the issuer is 
in the best position to know its products 
and to describe them in terms commonly 
understood within its industry. An issuer 
is not required to describe its products 
using model numbers. Regardless of the 
manner by which an issuer describes its 
products, however, the description in the 
Conflict Minerals Report filed with Form SD 

must state clearly that the products “have 
not been found to be ‘DRC conflict free’” 
or are “DRC conflict undeterminable,”as 
applicable.

• An issuer that determines that the prod-
ucts it manufactures or contracts to manu-
facture contain conflict minerals from the 
Democratic Republic of the Congo or an 
adjoining country, but the products are 
“DRC conflict free,” is required to file a 
Form SD with a Conflict Minerals Report 
and obtain an independent private sector 
audit of the Conflict Minerals Report. The 
issuer, however, is not required to disclose 
the products containing those 
conflict minerals in its Conflict 
Minerals Report or provide cer-
tain other disclosures specified 
in Item 1.01(c)(2) of Form SD 
because those products are 
“DRC conflict free.”

•  The staff will not object if an 
issuer that conducts an initial 
public offering starts reporting 
under the conflict mineral rules 
for the first reporting calendar 
year that begins no sooner than 
eight months after the effective 
date of its initial public offering 
registration statement.

•  The failure to timely file a Form 
SD regarding conflict minerals will 

not cause an issuer to lose eligibility to use 
Form S-3. In determining eligibility for use 
of Form S-3, the requirement that the regis-
trant has filed in a timely manner all reports 
and materials required to be filed during the 
prior twelve calendar months refers only 
to Exchange Act Section 13(a) or 15(d) 
reports and Exchange Act Section 14(a) and 
14(c) materials. Form SD regarding con-
flict minerals is required to be filed under 
Exchange Act Section 13(p). Therefore, the 
filing of Form SD regarding conflict miner-
als does not impact an issuer’s eligibility to 
use Form S-3. n [Return to Table of Contents]
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