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SEC Adopts Amendments to Net Worth Standard for Accredited Investors

On December 21, 2011, the Securities and Exchange Commission (SEC) adopted amendments1 
to the net worth test contained in the “accredited investor” defi nition. The new rules, which will be 
effective as of February 27, 2012:

• codifi ed the existing requirements of Section 413(a) of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Dodd-Frank Act) and SEC interpretations of Section 413(a) in SEC 
rules under the Securities Act of 1933;

• clarifi ed the treatment of increases in mortgage debt during the 60 days before the sale of securities 
in a private placement; and 

• provided for limited grandfathering in connection with the investor’s exercise of certain pre-existing 
rights to acquire securities. 

EXISTING REQUIREMENTS AND NEW RULES

The net worth test states that any natural person whose individual net worth,2 or joint net worth 
with that person’s spouse, exceeds $1,000,000 is considered an accredited investor at the time of 
purchasing securities in a private placement. Section 413(a) of the Dodd-Frank Act requiring the net 
worth test to exclude the value of a person’s primary residence at the time of the sale of the  securities 

for the purpose of determining whether such per-
son is an accredited investor was effective as of 
July 20, 2010. At that time, the SEC interpreted 
Section 413(a) to mean that the amount of in-
debtedness secured by the primary residence up 
to its fair market value may be excluded from the 
net worth calculation and indebtedness  secured 
by the residence in excess of the value of the 
home should be considered a liability and deduct-
ed from the investor’s net worth.3 

Under the new rules, consistent with Section 413(a) of the Dodd-Frank Act and SEC interpretations, 
the estimated fair market value of the person’s primary residence is not included as an asset, and 
indebtedness secured by the primary residence up to such value is not included as a liability, in the 
calculation of the person’s net worth. Therefore, the amount of any positive equity the person may 
have in its primary residence is not part of the net worth determination. However, the excess of debt 
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SEC Adopts Amendments to Net Worth Standard (continued from page 1)

 secured by the primary residence over its estimat-
ed fair market value (i.e., “underwater mortgage”) 
is included as a liability in the net worth calcula-
tion and reduces the person’s net worth. 

SIXTY-DAY LOOK BACK PERIOD

The new rules provide that if the amount of 
debt secured by the primary residence outstand-
ing at the time of sale of securities exceeds 
the amount of such debt outstanding during 
the prior 60 days, the amount of the excess is 
viewed as a liability reducing the net worth, even 
if the estimated value of the primary residence 
still exceeds the aggregate amount of debt se-
cured by such primary residence. This provision 
is aimed at preventing the artifi cial infl ation of 
the net worth by converting the home equity, 
which cannot be included in the net worth cal-
culation, into other assets that can be added to 
the assets owned by the investor (for example, 
cash or other assets). The rule provides an ex-
ception to the 60-day look back provision if the 
debt results from the acquisition of the primary 
residence (i.e., such debt will not be included 
in the calculation of the net worth as a liability).

Subscription documents for a private placement 
often include a questionnaire used to determine 
an investor’s status as an accredited investor. For 
private placements occurring on or after February 
27, 2012, the date on which the new SEC rules 
will be effective, such subscription documents 

should refl ect the amended defi nition of the term 
“accredited investor,” including questions related to 
the debt secured by the primary residence that was 
incurred by the investor within the past 60 days.

GRANDFATHERING

The new rules also include a limited transition 
provision, pursuant to which former accredited 
investor standards that included the value of the 
investor’s primary residence in the net worth cal-
culation will apply to any calculation of a person’s 
net worth made in connection with a purchase 
of securities in accordance with a prior right to 
purchase such securities, provided that:

• such right was held by the person on July 20, 
2010 (i.e., the day before the enactment of 
the Dodd-Frank Act);

• the person qualifi ed as an accredited inves-
tor on the basis of the net worth standard at 
the time the person acquired such right; and

• the person held securities of the same is-
suer, other than such right, on July 20, 2010.

For example, the grandfathering provision  applies 
to the exercise of pre-emptive rights  under state 
law, rights under the charter or other constituent 
documents of the company, as well as contrac-
tual rights, including the right to  acquire securities 
upon the exercise of an option or a warrant or 
upon the conversion of convertible notes or pre-
ferred stock, rights of fi rst offer or fi rst refusal, 
and contractual pre-emptive rights. 

PRACTICE TIPS

“What, Me Worry?” Yes, the  Securities Laws Apply to Private Companies!

In a case that should serve as a warning to the owners, directors and offi cers of privately-held com-
panies that offer equity plans to their employees, on December 12, 2011, the SEC fi led suit against 
Stiefel Laboratories, Inc. (at the time of the alleged misconduct, the world’s largest privately held 
manufacturer of dermatology products and now a subsidiary of GlaxoSmithKline PLC) and Charles 
Stiefel, the then controlling shareholder, chairman and CEO.4

The SEC alleges that the defendants defrauded current and former employee-shareholders of the 
company by buying back their stock at severely undervalued prices from 2006 until shortly before 
the company was sold in 2009. The employees had acquired the stock through the company’s stock 
bonus plan. The company repurchased shares when employees resigned, died or were terminated 
and also made a voluntary buyback offer to current employees, ostensibly to permit employees to 
diversify their retirement holdings. Allegations against the defendants include the following:

• The purchase price of the stock was based on a valuation made by a third party accountant 
who “used a fl awed methodology and was not qualifi ed to perform the valuations.” Further, the 
valuation price was discounted by an additional 35%, which was not disclosed to employees.

• The stock valuations provided by defendants to employees were misleading because they did 
not take into consideration:

– offers from fi ve investment fi rms in 
2006 to purchase stock from the com-
pany based on a valuations that were 
50% to 200% higher than the company 
valuation provided to employees;

 – the 2007 purchase by a private equity 
fi rm of $500 million of preferred stock 
of the company based on a $2.6 billion 
valuation of the company that was more 
than three times higher than the com-
pany valuation provided to employees; 
and

 – that the company had become actively 
engaged in material discussions in 2008 
to sell the company and in 2009 had re-
ceived offers to purchase the company.

(continued on page 3)
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PRACTICE TIPS 

On December 21, 2011, the SEC adopted 
 fi nal rules5 implementing Section 1503 of the 
Dodd-Frank Act. Section 1503 requires reporting 
companies that are mine operators or that have 
a subsidiary (as defi ned by Exchange Act Rule 
12b-2) that is a mine operator to make certain 
disclosures about mine safety in their periodic 
reports and to fi le a Current Report on Form 8-K 
if the mine operator receives certain orders or 
notices from the Mine Safety and Health Ad-
ministration (MSHA). The new requirements 
apply only with respect to mines located in the 
United States. While the new rule is effective as 
of  January 27, 2012, Section 1503 of the Dodd-
Frank Act became effective as of August 20, 
2010, requiring disclosure prior to the adoption 
of implementing rules. 

The new rules add Item 104 to Regulation S-K 
and require, for the period covered by the  report, 

• mine-by-mine disclosure of: (i) the  total 
number of various citations and orders 
 issued under the health or safety provisions 
of the Federal Mine Safety and Health Act of 
1977 (Mine Act) and certain fl agrant viola-
tions of the Mine Act; (ii) the total number of 
mine fatalities; and (iii) the total dollar value 
of proposed assessments by MSHA under 
the Mine Act (regardless of whether an any 
appeal or challenge is pending); 

• a listing of mines that received written notice 
from MSHA indicating a pattern (or poten-
tial to have a pattern) of violation of health 
or safety standards under Section 104(e) of 
the Mine Act; and 

• disclosure of any legal action before the 
Federal Mine Safety and Health Review 
Commission, including total actions pend-
ing on the last day of the  period 
covered by the report, the num-
ber of actions  instituted and the 
number of actions resolved, as 
well as additional detail about 
the legal actions. 

Generally, this information is required 
to be fi led as an exhibit to the ap-
plicable periodic report with a brief 
notation in the body of the report 
that the company has mine safety 
violations or other regulatory mat-
ters to report and that the required 
information is included in an exhibit 
to the report. A tabular presentation 
is encouraged, but not required. Further, the 
adopting release notes that to the extent mine 
safety issues are material, disclosure may also be 
 required under other items of Regulation S-K. 

In addition, new Item 1.04 has been added to 
Form 8-K requiring the fi ling of a Current  Report 

SEC Adopts Mine Safety Disclosure Rules

on Form 8-K within four business days of re-
ceipt of an imminent danger notice or a notice 
of a pattern, or potential pattern, of violations 
under the Mine Act. Failure to timely fi le a 
report on Form 8-K with respect to an event 
reportable under this new Item 1.04 will not 
disqualify an issuer from using a Form S-3 
Registration Statement. 

If they have not already done so, mine opera-
tors should review and update their internal 
procedures, including their disclosure  controls 
and procedures, to ensure that all of the 
 required information is gathered and reported 
in a timely manner for inclusion in the relevant 
reports. 

“What, Me Worry?” Yes, the Securities Laws Apply to Private Companies! (continued)

• The stock bonus plan and the summary plan description given or made available to employees 
were materially misleading because they informed shareholders that stock could be sold for its 
“current fair market value” which the SEC alleges was not done. Additionally, the plan required 
the CEO, in his capacity as trustee of the plan, to determine the fair market value “from time 
to time;” a duty the SEC alleges he failed to perform by not requesting updated valuations or 
providing the valuation fi rm with material information.

The SEC alleges that the employee-shareholders were defrauded of more than $110 million as a 
result of the misleading valuations provided by the defendants. The SEC is seeking, among other 
remedies, disgorgement of ill-gotten gains plus interest, civil penalties and a public company offi cer 
and director bar against the individual defendant. 

Although the defendants have not yet had their day in court, a number of lessons can be learned 
from the allegations in the SEC’s complaint:

• Privately held companies that offer equity plans to employees should have those plans and the 
accompanying summary plan descriptions carefully reviewed with respect to provisions permit-
ting or requiring stock repurchases.

• Stock repurchase valuations should be 
based on commonly accepted meth-
odolo gies and updated as corporate 
circum stances require.

• Consider black-out periods when no repur-
chases of company stock can be effected 
until updated fi nancial results or corporate 
events are able to be disclosed.

• Have your D&O insurance policies re-
viewed to determine whether you have 
coverage in the event that the SEC or 
employee-shareholders bring a securities-
based action against you. Even if you 
prevail in the case, the costs of litigation 
with the SEC or the securities plaintiff bar 
can make you a loser. 

SEC NEWS
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On December 8, 2011, the Staff of the SEC announced a change to its foreign issuer non-public 
submissions policy.6 Previously, foreign issuers were able to submit to the SEC Staff registration 
statements and amendments on a non-public basis in connection with their initial registration with 
the SEC. The SEC Staff would review and comment on disclosure and the issuer would respond to 
SEC Staff comments before a public fi ling was made through the EDGAR System. Effective as of 
December 8, 2011, the SEC Staff will review initial registration statements of foreign issuers that are 
submitted on a non-public basis only where the registrant is: (i) a foreign government registering its 
debt securities; (ii) a foreign private issuer that is listed or is concurrently listing its securities on a non-
U.S. exchange; (iii) a foreign private issuer that is being privatized by a foreign government; or (iv) 
a foreign private issuer that can demonstrate that the public fi ling of an initial registration statement 
would confl ict with the law of an applicable foreign jurisdiction. The SEC Staff stated that there may 
be instances where the SEC Staff will request a foreign issuer to publicly fi le its registration statement 
even though it may qualify for a confi dential fi ling. 

SEC Limits Non-Public Submissions from Foreign Issuers SEC Staff to Release Comment
Letters and Responses Faster

Since May 12, 2005, the Staff of the SEC has pub-
licly released comment letters and responses. The 
goal was to release the correspondence “no earlier 
than 45 days after the review of the disclosure fi l-
ing is complete.”7 Beginning January 1, 2012, this 
timing has been changed to no earlier than 20 
days following the completion of a fi ling review.8

PRACTICE TIPS

On January 6, 2012, the SEC’s Division of Corporation Finance issued “CF Disclosure Guidance: 
Topic No. 4,” outlining the Division’s views on registrants’ disclosures regarding direct and indirect 
exposures to the debt of certain European countries.9 The guidance, which represents the views 
of the Division of Corporation Finance, does not set out new SEC rules, regulations or disclosure 
requirements, but seeks to help registrants determine what information they should consider dis-
closing in respect to their exposure to the European sovereign debt crisis.

PRINCIPLES-BASED DISCLOSURE REQUIREMENTS

The guidance discusses the following existing principles-based requirements which may require 
enhanced disclosure of European sovereign debt exposures:

• Management’s Discussion and Analysis (MD&A) requires registrants to disclose trends, commit-
ments, events, or uncertainties that will or are likely to impact registrants’ liquidity or income. 

• Industry Guide 3, which governs bank holding companies, specifi cally addresses foreign hold-
ings, instructing registrants to identify cross-border outstandings to borrowers that exceed one 
percent of total assets.10 Industry Guide 3 further mandates disclosure of conditions in a foreign 
country that may materially impact the repayment of principal or interest on the country’s private 
or public sector debt.

• Risk Factors. 
(continued on page 5)

• Quantitative and Qualitative Disclosures 
about Market Risk.

The guidance emphasizes that registrants 
should avoid boilerplate disclosures.

COUNTRIES COVERED BY GUIDANCE

The Staff did not specify the countries covered 
by its guidance. Rather, the Staff stated that 
registrants should focus on those countries 
experiencing signifi cant economic, fi scal and/
or political strains such that the likelihood of 
default would be higher than would be an-
ticipated when such factors do not exist. The 
Staff expects that the countries covered will 
vary and encourages registrants to disclose the 
 basis used for identifying the countries includ-
ed in their disclosures.

SEC Staff Provides Guidance on Disclosures Regarding European Sovereign Debt Exposures
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SEC Staff Provides Guidance on Disclosures Regarding European Sovereign Debt Exposures (continued)

DISCLOSURE SUGGESTIONS

To increase transparency and ease comparability for investors, the Staff issued the following guide-
lines for registrants to consider in drafting their disclosures on European sovereign debt exposures: 

• Hedges. Provide information regarding hedges in order to present an amount of net funded 
exposure.

• Gross Funded Exposure. Clarify the calculation of gross funded exposure. Identify the basis 
for countries selected for disclosure, focusing on signifi cant economic, fi scal, or political strains 
that increase the likelihood of default. Distinguish between exposure by sovereign and non-
sovereign counterparties, as well as categorize the exposures of different fi nancial instruments. 

• Unfunded Exposure. Identify the amount of unfunded commitments. Commitments should 
be listed by country and counterparty, and should highlight the terms and potential limitations 
of the counterparty to draw down on the facilities.

• Total Gross Exposure (Funded and Unfunded). Calculate the total gross exposure as of the 
balance sheet date, separating total by country and counterparty. Registrants may provide foot-
note disclosure highlighting additional key terms, such as maturity.

• Effects of Credit Default Protection to Arrive at Net Exposure. Outline the effects of credit 
default protection to indicate net exposure. List both the fair and notional value of purchased 
credit protection, the nature of payout or trigger events of the credit protection contract, and 
the types of and credit quality of the counterparties from which the protection was purchased. 
Disclose whether the maturity date of the credit protection is shorter than the exposure against 
which it was purchased, explaining any risks presented by a mismatch.

• Other Risk Management Disclosures. 
Disclose management’s methods for 
monitoring and/or mitigating direct and 
indirect risks in the selected countries. 
Identify stress testing performed, as well 
as highlight developments in the selected 
countries that would affect registrants’ 
 fi nancial condition, operations, liquidity or 
capital resources.

• Post-Reporting Date Events. Highlight 
signifi cant developments that have oc-
curred since the reporting date and the 
effects of those events. 

The SEC’s guidance clarifi es an area of uncer-
tainty in disclosure requirements regarding 
foreign debt holdings and should assist regis-
trants in providing investors a more complete 
picture of registrants’ exposures. 

EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE

On December 20, 2011, Institutional Share-
holder Services Inc. (ISS) issued a white paper,11 

which explains the new methodology that ISS 
will use during the 2012 proxy season to evalu-
ate pay for performance alignment. 

With respect to companies in the Russell 3000 
index, this analysis includes:

• peer group alignment which focuses on: 
 – the degree of alignment between the 
company’s total shareholder returns (TSRs) 
and the CEO’s total pay rank; and

– the multiple of the CEO’s total pay relative 
to the peer group median.

• absolute alignment between the trend in 
CEO pay and company TSRs.

According to the white paper, the peer group 
used by ISS will be comprised of 14 – 24 com-
panies selected on the basis of the company’s:

• industry—Global Industry Classifi cation Stan-
dard (GICS) classifi cation is used to pick 
companies in the same 2-digit GICS category 
as the subject company;

• revenue (or assets in case of fi nancial compa-
nies)—companies in the peer group should be 
between 0.45 times and 2.1 times the subject 
company’s annual revenues (or assets); and 

• market value—peer group companies should 
have the market capitalization between 0.2 
times and 5 times the subject company’s 
capitalization. 

To determine the relative degree of alignment 
(RDA) measure, the company’s percentile ranks 
for pay and performance are calculated for 
one- (annual amount) and three- year (average 
amount) periods. The RDA is equal to the differ-
ence between the combined performance rank 
and combined pay rank. 

The multiple of median (MOM) measure is 
calculated by dividing the company’s prior year 
CEO’s pay by the median pay for the peer group 
and is designed to demonstrate whether the CEO 
payments are signifi cantly higher than amounts 
typical for CEOs in the comparison group.

The absolute measure of pay and TSR align-
ment (PTA) compares the trends of the CEO’s 
annual pay and the value of an investment in 
the company over the prior fi ve-year period. This 
measure is intended to answer the question of 
whether shareholders’ and executive’s experi-
ences followed the same long-term trend.

Under ISS’ new methodology, these three 
measures (RDA, MOM and PTA) are designed 
to indicate whether the company has a “pay 
for performance disconnect.” If the foregoing 
analysis refl ects signifi cant unsatisfactory long-
term pay-for-performance alignment or, in the 
case of non-Russell 3000 index companies, 
misaligned pay and performance are otherwise 
suggested, ISS performs a qualitative evaluation 
to determine either the cause of such pay and 
performance disconnect or factors that could 
mitigate the misalignment.12 

ISS’ continued focus on evaluating the pay for 
performance alignment and the new meth-
odology developed by ISS underscore the 
importance of analyzing the company’s compen-
sation programs for executives and evaluating 
whether there are factors indicating a discon-
nect between the CEO’s compensation and the 
company’s performance. In connection with the 
preparation for the coming proxy season, com-
pensation committees may want to include the 
discussion of pay and performance alignment 
on their agenda. 

ISS Issues White Paper on Pay for Performance Alignment
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The National Association of Lead Directors, or 
NACD, an independent nonprofi t organization 
devoted exclusively to improving corporate 
board performance, recently released “Report 
of the NACD Blue Ribbon Commission on The 
 Effective Lead Director.”13 

In the report, the Blue Ribbon Commission on 
Board Leadership discussed the current status 
of the lead director in modern corporate boards, 
processes for selecting, evaluating and compen-
sating the lead director, responsibilities of the 
lead director, and practices to enhance the role 
of the lead director. The report observes that 
each board member has leadership responsibili-
ties—and that the lead director must function as 
a “leader of leaders.”

The report noted the birth and rise of the lead 
director concept over the last thirty years as 
corporate boards moved toward greater inde-
pendence. This move was further accelerated 
by the increased emphasis on director indepen-
dence as a result of the Sarbanes-Oxley Act of 
2002 and the Dodd-Frank Act. Under current 
SEC regulations, a public company that has a 
combined CEO/chairman is required to disclose 
whether the board has a lead independent di-
rector and what specifi c role that director plays 
in the leadership of the board. 

Among the responsibilities of lead directors cited 
by the report are:

• calling, setting the agenda for and chairing 
executive sessions of independent directors; 
and

• acting as an intermediary between the in-
dependent directors and the chairman/
CEO in discussing issues, setting the board 
agenda and ensuring an appropriate fl ow of 
information between the company and the 
independent directors.

In selecting a lead director, the report suggests 
that the lead director should:

• be independent and free of real or perceived 
confl icts of interests or strong personal ties to 
management;

• be free of any strong ego or other need to 
dominate, while seeking common ground 
and creating consensus on issues; 

• have the respect, and be respectful, of 
the other directors, have experience in risk 
management, corporate strategy and fi nan-
cial oversight, understand the company’s 
business and strategy and possess sound 
business judgment;

• have a forward looking vision regarding 
changes occurring in the business world and 
their potential effect on the company;

• have the ability to build collegial relation-
ships with and among the directors and 
foster candid and effective communications 
among directors;

• possess the experience and maturity to be 
able to provide wisdom and insight, particu-
larly during times of crisis; and

• have the extra time, and the personal desire 
to commit the extra time, required to properly 
perform the role—estimated by the report to 
be up to six to ten additional hours per month.

The report recommends that the nominating 
and corporate governance committee develop 
the criteria for selection of lead director candi-
dates, identify possible candidates by seeking 
input from directors, evaluate the strengths and 
weaknesses of potential candidates and submit 
the selected candidate to a formal vote by the 
independent directors in executive session.

The lead director should be evaluated on a regu-
lar basis. This evaluation should include both an 
examination of the functions and responsibilities 
of the offi ce of lead director, as well as assessing 
the performance of the person fi lling the lead 
director role.

The report recommends that lead directors re-
ceive additional compensation for their increased 
responsibilities and time commitments. A survey 
conducted by the NACD showed that on aver-
age, lead directors received approximately 15% 
over standard director compensation, typically 
paid as an additional cash retainer.

A key responsibility of the lead director will be 
managing communications between the inde-
pendent directors and management. The lead 
director must balance the dual responsibilities 
of being an advisor to, and sounding board for, 
the chairman while at the same time being able 

to offer constructive criticism when needed. The 
lead director should be able to stay abreast of 
important issues facing committees of the board 
and ensure the uninterrupted fl ow of informa-
tion to and from the committees. The lead 
director also may be the logical choice to meet 
with shareholders when appropriate. Finally, the 
lead director may play a key role in the selection 
of and interface with outside advisors.

The report suggested that to enhance the effec-
tiveness of the board, the lead director should:

• consider the “big picture” by identifying ma-
terial and emerging issues and see that they 
are addressed by the board;

• collect the concerns and views of the other 
directors and share them with the chairman/
CEO when requested or appropriate;

• foster an atmosphere in which each director 
is comfortable asking questions and sharing 
views and concerns to avoid “group think”;

• conduct effective independent director ses-
sions with and without the chairman/CEO, 
including informal lunch or dinner sessions 
to allow the free exchange of thoughts and 
concerns;

• help indentify underperforming directors, pro-
vide the feedback and mentoring they need 
to improve and work with the nominating and 
corporate governance committee to ask for 
his or her resignation if necessary; and

• be prepared to act in a crisis to coordinate the 
fl ow of information and viewpoints between 
the board and management and, if necessary, 
act a spokesperson or interim CEO if manage-
ment is involved in the problem.

A copy of the full article is available for purchase from 
the NACD at www.NACDonline.org/LeadDirector.

“The Effective Lead Director”— NACD Blue Ribbon Commission
Issues Report on Best Practices for the “Leader of Leaders”

EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE
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INVESTMENT ADVISER REGULATION

On January 4, 2012, the SEC charged Anthony 
Fields, an Illinois-based investment adviser, with 
offering to sell fi ctitious securities on LinkedIn.14 

This case highlights the SEC’s concern with the 
use of social media by investment advisers and 
the need for advisers to monitor the use of and 
adopt policies related to social media.

The SEC attached three alerts on social media 
usage by advisers to its news release about the 
charges against Fields. One of the alerts issued 
was a National Examination Risk Alert issued 
by the Offi ce of Compliance Inspections and 
Examinations titled “Invest-
ment Adviser Use of Social 
Media.”15 The alert sets forth 
Staff observations based on a 
review of various investment 
advisers that use social me-
dia. The alert is not intended 
to be a comprehensive out-
line of all rules that must be 
complied with or all compli-
ance measures that must 
be implemented. Rather, the 
alert reviews concerns that 
may arise from the use of social media by fi rms 
and their representatives, and  offers suggestions 
for complying with the antifraud, compliance, 
and recordkeeping provisions of the federal se-
curities laws. 

COMPLIANCE PROGRAM RELATED
TO THE USE OF SOCIAL MEDIA

The alert notes that while investment advisers 
may have overlapping compliance policies that 
could apply to the use of social media, the lack 
of specifi c policies and procedures related to so-
cial media use may cause confusion as to the 
standards actually governing social media use. 
The alert urges advisers to adopt specifi c social 
media use compliance policies and procedures 
and includes a list of factors that an investment 
adviser may want to consider when evaluating a 
compliance program for the use of social media. 
These include, but are not limited to:

• Usage Guidelines. Investment advisers may 
create fi rm usage guidelines that outline appro-
priate and inappropriate use of social media;

• Content Standards. A fi rm may adopt clear 
guidelines regarding content and the prohibi-
tion of specifi c content; 

• Monitoring. Investment advisers may con-
sider how to effectively monitor their social 
media sites or fi rm use of third-party sites;

• Approval of Content. A fi rm may consider 
pre-approval requirements;

• Firm Resources. A fi rm may consider wheth-
er it has dedicated suffi cient compliance 
resources to monitor social media activity; 

• Certifi cation. A fi rm may consider whether 
to require its representatives to execute cer-
tifi cations confi rming that they understand 
and are complying with the fi rm’s social 
 media policies; and

• Information Security. Investment advisers 
may consider any information security risks 
posed by access to social media sites. These 
could include dangers from hacking and 
 other breaches of information security.

THIRD-PARTY CONTENT

The Staff states that investment advisers that al-
low third-parties to post on their social media sites 
should consider adopting procedures to address 
such postings. One risk with allowing third-party 
posts is that those posts may actually constitute 
a testimonial in violation of the Advisers Act. For 
example, the use of the ‘like’ feature on an invest-
ment adviser’s social media site could be deemed 
to be a testimonial if it is an explicit or implicit 
statement of a client’s experience with an invest-
ment adviser or investment adviser representative.

RECORDKEEPING RESPONSIBILITIES

Finally, the alert discusses investment advisers’ 
recordkeeping responsibilities. The Staff suggests 
that investment advisers should consider review-
ing their document retention policies to ensure 
the retention of any required records generated 
by social media use. 

Social Media Use by Investment Advisers

SEC COMMENT LETTER TRENDS

SEC Questions Qualifi cations of
Financial Reporting Staff

In the summer of 2010, the SEC launched an 
initiative to determine whether certain compa-
nies with foreign operations were accurately 
reporting their fi nancial results and to assess 
the quality of the audits of those companies.16 
 Apparently, as part of that initiative, the SEC 
began to question whether the fi nance and ac-
counting staff of various foreign private issuers 
and companies with foreign operations had suf-
fi cient qualifi cations and experience with respect 
to U.S. GAAP. 

In a number of comment letters, the SEC made 
statements such as “. . . it is unclear how you 
were able to conclude that your internal control 
over fi nancial reporting was effective consider-
ing the apparent limited U.S. GAAP experience of 
those primarily responsible for maintaining your 
books and records and preparing your fi nan-
cial statements in accordance with U.S. GAAP.” 
The comment letters generally go on to ask the 
reporting company to provide very detailed in-
formation regarding the U.S. GAAP qualifi cations 
and experience of the reporting company’s fi -
nance and accounting staff. 

While these inquiries appear to be limited to 
foreign private issuers and companies based 
outside the United States, they do serve as a re-
minder that the quality, training and experience 
of internal fi nance and accounting staff should 
be considered not only when making personnel 
decisions, but also when evaluating and report-
ing on internal control over fi nancial reporting 
and disclosure controls and procedures. 
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The House Capital Markets Subcommittee 
 approved a bill17 to amend the whistleblower 
provisions of the Dodd-Frank Act to, among 
other changes, require employee whistleblow-
ers to fi rst report information to their employer 
before reporting it to the SEC, subject to certain 
exceptions.18 Under the current whistleblower 
regulations adopted by the SEC, whistleblowers 
may report suspected securities law violations to 
their employer, but are not required to do so. 
The SEC regulations were the source of some 
controversy by not making internal reporting a 
prerequisite to an award, thereby, it was feared, 
making internal reporting programs obsolete.

Under the proposed legislation, to be eligible 
for an award, an employee whistleblower is 
required to report suspected violations to their 
employer and then to the SEC within 180 days 
thereafter; however, the employee may report 
the information to the SEC fi rst if:

• the whistleblower alleges, and the SEC de-
termines, that the employer lacks either a 
policy prohibiting retaliation for reporting 
potential misconduct or an internal reporting 
system allowing for anonymous reporting; or

• the SEC determines in a preliminary investi-
gation that internal reporting was not a viable 
option for the whistleblower based on (i) 
evidence that the alleged misconduct was 
committed by or involved the complicity of the 
highest level of management; or (ii) other evi-
dence of bad faith on the part of the employer. 

The proposed legislation would also, among 
other things:

• modify the whistleblower award amounts to 
eliminate the minimum statutory award of 
10% of the monetary sanctions recovered— 
but keep the upper threshold of 30%;

• require the SEC, prior to commencing any 
enforcement action based on any employee 
whistleblower tip, to notify the company that 
it was the subject of such a tip to enable the 
company to investigate the alleged miscon-
duct and take remedial action; and

• allow an entity notifi ed under the prior clause 
that responds in good faith, which may in-
clude conducting an investigation, reporting 
the results of such investigation to the SEC 
and taking appropriate corrective action, to 
be treated as having “self-reported” the in-
formation in accordance with the SEC’s policy 
statements regarding self-reporting by issuers.

The legislation will be considered by the full 
House Financial Services Committee.

Will the SEC Allow General
Solicitations for Rule 506 Offerings? 

On January 6, 2012, the Securities and Exchange 
Commission Advisory Committee on Small and 
Emerging Companies met19 and approved a 
recommendation that the SEC “take immedi-
ate action to relax or modify the restrictions on 
general solicitation and general advertising to 
permit general solicitation and general advertis-
ing in private offerings of securities under Rule 
506 where securities are sold only to accredited 
investors.”20 During the meeting, it was reported 
that at the Advisory Committee’s last meeting, 
there was broad consensus that for offerings 
 limited to accredited investors, the focus should 

Legislation Easing Dodd-Frank Whistleblower Provisions Moves Forward

be less on how the investor came to the compa-
ny and more on the investor’s accredited status. 

Recently, a number of bills have been intro-
duced into Congress that would make it easier 
for companies seeking to raise capital to solicit 
investments from, and sell securities to, wider 
audiences than currently permitted under the 
Securities Act of 1933 and SEC regulations. 
Included in this group of bills is the Access to 
Capital for Job Creators Act that would eliminate 
the prohibition on general solicitation for certain 
unregistered offerings of securities under Securi-
ties Act Rule 506,21 as well as a series of bills that 
would permit sales of securities via “crowdfund-
ing,” subject to various limitations.22 The idea of 
making it easier to raise capital seems to be gain-
ing traction.

There were a number of SEC Staff in attendance 
at the Advisory Committee meeting and discus-
sion at the meeting indicates that the Advisory 
Committee worked with the SEC Staff in de-
veloping the recommendation. Given that the 
recommendation has at least some support 
from the SEC Staff, and that any relaxation of the 
ban on general solicitation can be made in the 
name of job creation, there is at least a chance 
that a relaxation on the ban on general solicita-
tions in Rule 506 offerings may be forthcoming, 
which is good news. The bad news is, however, 
that it may be time to update your spam fi lter— 
if the SEC approves general solicitations, even if 
sales are limited to accredited investors, you can 
expect your inbox to be fl ooded with all sorts of 
securities sale offers. 
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ENDNOTES
QUESTIONS:  If you have a question regarding the issues 
raised in this newsletter, you may obtain additional 
guidance from the authors and other members of our 
Public Companies Group.
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