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LEGISLATIVE CORNER

The Jumpstart Our Business Startups (JOBS) Act—Some Interesting Tidbits

On March 22, 2012, the Senate passed its version of the Jumpstart Our Business Startups (JOBS) 
Act, which is a compilation of a number of bills addressing issues relating to raising capital and securi-
ties regulation, all in the name of creating jobs.  On March 27, 2012, the House approved the Senate 
version, which had amended the crowdfunding provisions contained in the House’s earlier version.  
President Obama is expected to sign the Act  into law in the near future.  Notably, the Act received 
strong bipartisan support and public support from President Obama.

When the Act becomes law, it will significantly erode the distinctions between public offerings (which 
generally have to be registered with the SEC) and private placements (which do not have to be regis-
tered with the SEC).

Briefly, and among other things, the Act will:
•	Eliminate the prohibition on general solicitation for offerings of securities made pursuant to Rule 

506 if the securities are sold only to accredited investors. 
•	Permit crowdfunding (raising small amounts of capital from many investors, often via the internet) 

without registration under state or federal securities laws.
•	Create a new category of securities issuer—an “emerging growth company”. Emerging growth 

companies would be granted limited relief from various accounting, auditing, governance and 
disclosure requirements for up to five years after their first sale of common equity pursuant to 
a registration statement under the Securities Act of 1933.  Emerging growth companies would 
 include companies with less than $1 billion in annual revenues and less than $700 million in 
publicly traded shares. 

•	Require the SEC to increase the offering limit under Regulation A to $50 million from $5 million 
and make pre-emption of state securities laws available for certain offerings under Regulation A. 

•	Require a company to register under the Securities Exchange Act of 1934 (the Exchange Act) 
when its securities are held of record by 2000 investors (or 500 non-accredited investors), rather 
than the current threshold of 500 record holders and exclude employees who received securities 
under an employee compensation plan and persons that purchased securities pursuant to the 
crowdfunding exemption from the count. 

While the legislation is still in its infancy, much has already been written about the Act. Rather than pro-
vide a detailed summary of the Act, this article will highlight some of the interesting details of the Act.   

•	The Act would require issuers taking advantage of the crowdfunding exemption to file not less than 
annually with the SEC  and provide to investors financial statements of the company as the SEC 
“shall, by rule, determine appropriate.”

(continued on page 2)
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SEC NEWS

•	If your company went public after December 8, 2011, it can still qualify as an “emerging 
growth company.” Section 101(d) of the Act provides that an issuer shall not be an emerg-
ing growth company if the first sale of common equity securities of such issuer pursuant to 
an effective registration statement under the Securities Act of 1933 occurred on or before 
December 8, 2011.   

The SEC’s opposition to, or “concern” over, the Act is no secret.1  When the Act becomes law, will 
this  opposition effectively lead the SEC to kill the Act through the rulemaking process? Most of the 
Act’s Titles, and in particular Title III, Crowdfunding, direct the SEC to adopt rules. Typically, rules 
add detail and aid in the interpretation or implementation of the law. The SEC’s opposition to the 
Act could find expression in delays in issuing required rules or in issuing rules that are consistent 
with the letter, but not the spirit of the Act. For example, the Act requires issuers to take reasonable 
steps to verify that purchasers of securities are accredited in order to use general solicitations in 
connection with securities offerings. The SEC could  easily make the verification requirements so 
onerous that compliance would be too burdensome, expensive or simply not practical. n 

The Jumpstart Our Business Startups (JOBS) Act—Some Interesting Tidbits (continued from page 1)

The SEC’s Division of Corporation Finance recently granted global no–action relief to non-public com-
panies that maintain restricted stock unit (RSU) programs, thereby allowing such companies to issue 
RSUs to their employees, officers, directors and consultants without registering the RSUs under Sec-
tion 12(g) of the Exchange Act. Although it does not break new ground (the SEC has issued similar 
no-action letters that applied to individual companies2), it provides clear guidance by which private 
companies can structure their RSU programs to avoid registration and reporting otherwise required 
under the Exchange Act if their RSUs are held by 500 or more persons.

Generally, Section 12(g) of the Exchange Act and Rule 12(g)(1) promulgated thereunder require every 
issuer with total assets of more than $10 million and a class of equity securities held of record by 500 
or more persons to register that class of equity security under the Exchange Act. RSUs represent the 
right to receive stock in the future based upon the satisfaction of certain conditions (including contin-
ued employment, attainment of performance goals, a sale of the company or IPO, or a combination of 
the foregoing). RSUs are considered equity securities under the Exchange Act and, in the absence of 
no-action relief, an otherwise privately-held issuer would become subject to the registration and report-
ing requirements of the Exchange Act when it reached 500 or more holders of its RSUs. 

The SEC granted the no-action relief provided that the following conditions are met:
•	the RSUs must be granted pursuant to a written compensatory equity incentive plan of the company 

(or its parent, majority-owned subsidiary or parent’s majority-owned subsidiary) and the recipient must 
not have paid any consideration for the RSUs or for the shares issuable under the RSUs; 

•	holders of the RSUs must not, by virtue of such holdings, own common stock or have any voting, 
dividend, liquidation or other rights of stockholders, or otherwise be reflected as stockholders in the 
company’s records until the shares are issued upon settlement of the RSUs;

•	the RSUs may be held only by employees, officers, directors and other persons described in Securities 
Act Rule 701(c), including certain consultants, and their permitted transferees, as described below;

•	pursuant to terms contained in writing (whether in the equity incentive plan, RSU award,  other 
agreement between the holders and the company or the company’s bylaws or certificate of 
 incorporation), the RSUs may not be transferred other than (i) to family members, as defined in 
Securities Act Rule 701(c)(3), by gift or domestic relations order or to an executor or guardian 
upon the holder’s death or disability, (ii) to the company or (iii) in connection with a change of 
control or other acquisition transaction involving the company, if after such transaction the RSUs will 
not be outstanding and the company will not be relying on the SEC’s no-action letter; 

•	such written terms must also provide that the RSUs and the shares issuable thereunder are 
 restricted as to any pledge, hypothecation, or other transfer, including any short position, any “put 
equivalent position” (as defined in Exchange Act Rule 16a-1(h)), or any “call equivalent position” 
(as defined in Exchange Act Rule 16a-1(b)) by the RSU holder prior to settlement of the RSUs, 
except in the circumstances permitted in the preceding bullet, until the issuer becomes subject 

SEC Grants Global No-Action Relief for RSU Programs

to the reporting requirements of Section 13 
or 15(d) of the Exchange Act or is no longer 
relying on the SEC’s no-action letter;

•	permitted transferees of the RSUs may not 
transfer the RSUs under any circumstances 
except upon the death of the permitted trans-
feree, which restriction must be in writing as 
described above and acknowledged in writ-
ing by the permitted transferee; and

•	the company must agree in writing (in the 
plan, a written agreement with the RSU 
 holder or other written agreement enforceable 
against the company), to provide the holder 
with the information specified in Exchange 
Act Rule 12h-1(f)(vi) (generally, information 
about risks of the investment and financial 
statements) until such time as it becomes 
subject to the reporting requirements of sec-
tion 13 or 15(d) of the Exchange Act or is no 
longer relying on the SEC’s no-action letter.

The SEC cautioned that any different facts or con-
ditions might result in a different conclusion. We 
recommend that a private company with a RSU 
program tailor such program to fit within the con-
ditions imposed by this no-action letter to avoid 
Exchange Act registration and reporting require-
ments that would otherwise result if the number 
of its RSU holders reaches 500. Such issuers 
should also keep in mind that if the settlement of 
the RSUs in the future (due to the satisfaction of 
time, performance or other conditions in the RSU) 
causes them to have 500 or more holders of 
 record, then issuers cannot rely on this no-action 
letter and will be required to register and report 
under Section 12(g) of the Exchange Act. n
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SEC NEWS

The Dodd-Frank Wall Street Reform and Con sumer 
Financial Protection Act of 2010 (Dodd Frank) add-
ed the SEC and the Commodity Futures Trading 
Commission (CFTC and together with the SEC, 
the Commissions) to the list of federal agencies 
required to jointly prescribe and  enforce iden-
tity theft red flags rules and guidelines and card 
issuer rules. On February 28, 2012, the Commis-
sions released the proposed rules and guidelines 
addressing identity theft, which according to the 
Commissions, are substantially similar to those 
adopted by other agencies in 2007.3 The Com-
missions noted that most of the entities over 
which they have jurisdiction are likely to already 
be in compliance with the final rules and guide-
lines adopted by the other agencies.

Proposed Rules and Guidelines—Identity 
Theft Program. The proposed rules and guide-
lines would require financial institutions and 
creditors4 to develop and implement a written 
identity theft program designed to detect, pre-
vent and mitigate indentify theft in connection 
with certain existing accounts or the opening of 
new accounts.

Financial Institutions and Creditors and 
Covered Accounts. The CFTC’s proposed rules 
would apply to futures commission merchants, 
retail foreign exchange dealers, commodity 
trading advisors, commodity pool operators, in-
troducing brokers, swap dealers and major swap 
participants. The SEC’s proposed rules would 
apply to a broker, dealer, any entity that is reg-
istered or required to be registered under the 
Exchange Act, an investment company and an 
investment advisor.

A covered account, as proposed by the Com-
missions, would include accounts that a financial 
institution or creditor offers or maintains:

•	Primarily for personal, family, or household 
purposes, that involves or is designed to per-
mit multiple payments or transactions; or

•	For which there is a reasonably foresee-
able risk to customers or to the safety and 
soundness of the financial institution or 
creditor from identity theft, including finan-
cial,  operational, compliance, reputation or 
litigation risks.

Identity Theft Program. The financial institu-
tions and creditors would be required to develop 
a written identity theft program that includes 
reasonable policies and procedures to identify 
red flags, detect the red flags, respond appropri-

ately to any red flags that are detected and ensure 
that the program is updated periodically to  reflect 
changes in risks to customers and to the safety 
and soundness of the financial institution or credi-
tor from identity theft. The Commissions point out 
that there are no mandatory red flags, but rather 
the financial institutions and creditors have flexibil-
ity in determining which red flags are relevant to 
their businesses and the covered accounts man-
aged over time. That being said, the Commissions, 
in the proposed rule, provide guidelines for devel-
oping the program. The Commissions noted five 
categories of red flags that must be considered for 
the program. These include:

•	Alerts, notifications, or other warnings received 
from consumer reporting agencies or service 
providers, such as fraud detection services;

•	Presentation of suspicious documents, such 
as documents that appear to have been 
 altered or forged;

•	Presentation of suspicious personal identify-
ing information, such as a suspicious address 
change;

•	Unusual use of, or other suspicious activity 
related to, a covered account; and

•	Notice from customers, victims of identity 
theft, law enforcement authorities, or other 
persons regarding possible identity theft in 
connection with covered accounts held by 
the financial institution or creditor.

In developing the program, the Commissions 
propose that a financial institution or creditor 
should incorporate relevant red flags from such 
sources as (i) incidents of identity theft that the 
 financial institution or creditor has experienced, 
(ii) methods of identity theft risk and (iii) applicable 
regulatory guidance. The Commissions include 
a list of risk factors that must be considered in 
identifying red flags such as the types of accounts 
offered or maintained, the methods provided to 
open accounts, the methods provided to  access 
the accounts and previous experiences with 
 identity theft. 

The proposed guidelines require the financial 
institution or creditor to report to its board of 
 directors, an appropriate committee of the board, 
or a designated senior management employee, 
at least annually, on compliance by the financial 
institution or creditor with the proposed rules.

Comments on the proposed rule are due on or 
before May 7, 2012. n

SEC and CFTC Jointly Issue Proposed Rules and Guidelines 
Addressing Identity Theft
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EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE

Several years ago, Institutional Shareholder Services Inc. (ISS) launched Governance Risk Indicators 
(GRId), which serve as a measure of governance-related risk. GRId answers questions about a company’s 
corporate governance practices using publicly available information, scores these answers based on best 
practices, and determines an overall governance concern level for the company. On March 6, 2012, ISS 
updated its Governance Risk Indicators 2.0: Technical Document. 

Generally, GRId evaluates companies’ governance practices in four categories: Audit, Board, Share-
holder Rights and Compensation. In each category, GRId 2.0 has added new questions or split up 
existing questions to hone in on a few specific issues. For example, the following questions added to, 
or updated in, the Board category focused on board composition and director independence:

•	What is the classification of the Chairman of the Board?
•	Are the roles of Chairman and CEO separated?
•	Has the company identified a lead/senior independent director?
•	What percentage of the board is related to executives or majority shareholders of the company? 
•	What percentage of the board are former executives of the company? 

Generally, under the GRId 2.0 scoring approach, the absence of a majority of independent directors 
serving on the board raises significant governance concerns. This approach may be mostly relevant 
for public companies whose securities are quoted on the Over the Counter Bulletin Board because, 
subject to certain limited exceptions, public companies whose securities are listed on a national securi-
ties exchange must have a board comprised of a majority of independent directors to comply with the 
continued listing requirements of the exchange.  

Director Independence Is Under GRId 2.0 Microscope

The Public Company Accounting Oversight Board (PCAOB) has proposed a new auditing standard, 
Related Parties, and amendments to existing standards to address “significant unusual transactions,” 
as well as a company’s financial relationships and transactions with its executive officers (for example, 
executive compensation, perquisites and any other transactions). The PCAOB said that it developed the 
proposed standard and amendments in light of the magnitude and number of financial frauds involving 
public companies that arose out of these areas.

Related Parties. Under the proposed Related Parties standard, the auditor will be required, among 
other things, to identify the company’s related parties, obtain an understanding of the nature of the 
relationships between the company and its related parties, and understand the terms and business 
purposes (or the lack thereof) of the types of transactions involving related parties. 

The proposed standard provides that the auditor should inquire of the audit committee or its chair 
regarding:

•	the audit committee’s understanding of the company’s relationships and transactions with related 
parties that are significant to the company; and

•	whether any member of the audit committee has particular concerns regarding relationships or 
transactions with related parties and, if so, the substance of those concerns.

Further, the auditor should communicate to the audit committee the auditor’s evaluation of the com-
pany’s identification of, accounting for, and disclosure of its relationships and transactions with related 
parties. The auditor also should communicate other significant matters, including: 

•	the identification of related parties, relationships or transactions with related parties that were previ-
ously not disclosed by management to the auditor; 

•	the identification of significant related party transactions (i) that were not authorized or approved 
in accordance with the company’s established policies or procedures and (ii) for which exceptions 
to the company’s established policies or procedures were granted; and

•	the identification of significant related party transactions that appear to the auditor to lack a busi-
ness purpose.

PCAOB Proposes Related Parties Auditing Standard and Amendments Regarding Significant  
Unusual Transactions and Executive Compensation

(continued on page 5)
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ISS classifies the Chairman of the board as an 
executive, an affiliated non-executive, indepen-
dent or a former CEO. ISS supports the push for 
separating the roles of Chairman of the Board 
and CEO of the company and believes that a 
combined Chair/CEO raises a moderate level of 
governance concern, where a non-independent 
chair (for example, former CEO or other affiliated 
outsider) raises a smaller degree of concern. 
However, the presence of a lead independent di-
rector may mitigate governance concerns raised 
by a non-independent Chair or combined CEO/
Chair position. 

Unfortunately, this granular analysis of a com-
pany’s governance practices and the company’s 
desire to appease its institutional holders follow-
ing ISS guidelines may lead to board composition 
that is driven by ISS corporate governance scores 
rather than business needs of the company. n

The proposed standard provides that if the 
financial statements include a statement by man-
agement that transactions with related parties 
were conducted on terms equivalent to those 
prevailing in an arm’s length transaction, the au-
ditor should determine whether the evidence 
obtained supports or contradicts management’s 
assertion. If the auditor is unable to obtain suf-
ficient appropriate audit evidence to substantiate 
management’s assertion, and if management 
does not agree to modify the disclosure, the audi-
tor should express a qualified or adverse opinion.

Significant Unusual Transactions. The PCAOB 
is also proposing amendments to existing stan-
dards to strengthen the auditor’s evaluation of 
significant transactions that are outside the nor-
mal course of business for the company or that 
otherwise appear to be unusual due to their 
timing, size or nature, referred to as “significant 
unusual transactions.” 

The proposed amendments would, among other 
things, 

•	require the auditor to perform specific 
procedures to identify significant unusual 
transactions, as well as to obtain an under-
standing of the business purpose (or the 
lack thereof) of identified significant unusual 
transactions;

http://www.issgovernance.com/files/GRId2.0_TechnicalDocument20120306.pdf
http://pcaobus.org/Rules/Rulemaking/Docket038/Release_2012-001_Related_Parties.pdf
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EXECUTIVE COMPENSATION AND CORPORATE GOVERNANCE
PCAOB Proposes Related Parties Auditing Standard and Amendments Regarding Significant Unusual  
Transactions and Executive Compensation (continued from page 4)

On February 9, 2012, the CFTC issued a final 
rule, amending Part 4 of the CFTC’s regulations 
involving registration and compliance obligations 
for commodity pool operators (CPOs) and com-
modity trading advisors (CTAs).7  The new rule 
reflects the CFTC’s response to the Dodd-Frank 
Act and the failure of MF Global, Inc., and targets 
a “loophole” exempting registered investment 
companies (RICs) from CFTC registration.8  The 
new rule: 

•	Rescinds the exemption from registration 
provided in section 4.13(a)(4);

•	Modifies the criteria for claiming relief under 
section 4.5;

•	Removes relief from the certification require-
ment for annual reports provided to operators 
of certain pools offered only to qualified eli-
gible persons under section 4.7 (b)(3); and

•	Adopts amendments that include new risk 
disclosure requirements for CPOs and CTAs 
regarding swap transactions.9  

The rule targets an investment strategy that al-
lowed RICs to market and sell investments in 
commodity futures.10 Under the previous regula-
tory scheme, RICs could invest in commodities 
without having to register with the CFTC by form-
ing controlled foreign corporations in reliance on 
IRS private letter rulings. In order to do so, a RIC 
created a controlled foreign corporation, a wholly-
owned subsidiary of the RIC, which would then 
invest in commodities. The result was that both 
the RIC and the controlled foreign corporation 
were excluded from registration with the CFTC 
under sections 4.5 and 4.13(a)(4), respectively. 

The new rule rescinds section 4.13(a)(4) and 
amends section 4.5. Previously, section 4.13(a)
(4) exempted a CPO from registration with the 
CFTC where interests in the pool (i) were ex-
empt from registration under the Securities Act 
of 1933, and (ii) were marketed only to quali-
fied eligible persons and accredited investors.11 
An entity previously relying on section 4.13(a)(4) 

for  exemption from registration must now regis-
ter with the CFTC unless it qualifies for a different 
exemption available under section 4.13(a). 

Additionally, the new rule amends section 4.5. 
Previously, RICs were excluded from the defini-
tion of commodity pool operators by virtue of 
their registration under the Investment Company 
Act of 1940. Under new section 4.5(c)(2)(iii), to 
remain exempt, a RIC must only invest in com-
modity futures, commodity options contracts, or 
swaps for bona fide hedging purposes. Addi-
tionally, a RIC’s positions in commodity futures, 
commodity option contracts, or certain swaps 
cannot exceed a five percent de minimis thresh-
old.12 Otherwise, the RIC will have to register with 
the CFTC. 

The new rule is effective on April 24, 2012, except 
for the amendments to section 4.27, which will 
become effective on July 2, 2012. Compliance 
with section 4.27 will be required by September 

CFTC Issues Final Rule Amending Certain Registration Requirements 
Affecting Registered Investment Companies

(continued on page 6)
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•	enhance the auditor’s evaluation of the business purpose of significant unusual transactions; and
•	require the auditor to evaluate whether significant unusual transactions have been appropriately 

accounted for and adequately disclosed.

Financial Relationships and Transactions. The third area addressed by the proposal would require 
the auditor to perform procedures to obtain an understanding of the company’s financial relationships 
and transactions with its executive officers (such as executive compensation, including perquisites, and 
any other arrangements). The procedures should be designed to identify risks of material misstatement 
and should include, among other tasks:

•	reading employment and compensation contracts; and
•	reading proxy statements and other relevant company filings with the SEC and other regulatory agen-

cies that relate to the company’s financial relationships and transactions with its executive officers.

The proposed amendments would also require the auditor to consider inquiring of the chair of the 
compensation committee and any compensation consultants engaged by either the compensation com-
mittee or the company regarding the structuring of the company’s compensation for executive officers.

The release states that these proposed audit procedures are not intended to question the policies and 
procedures of the company, but rather to assist the auditor in identifying and assessing risks associated 
with a company’s financial relationships and transactions with its executive officers, including unrecog-
nized compensation, illegal acts, or other matters (e.g., self-dealing or other conflicts of interest). However, 
at least one commentator has suggested that the proposals might lead to the auditors “second guessing” 
the compensation committee’s business judgment in the executive compensation area.5 

The proposal is open for public comment through May 15, 2012. The PCAOB anticipates that the proposed 
standard and amendments will be effective for fiscal years beginning on and after December 15, 2012. n

SEC COMMENT LETTER TRENDS

Don’t Forget About Board Diversity

Item 407(c) of Regulation S-K requires a registrant 
to disclose whether its nominating committee or 
board considers diversity in identifying nominees 
for director, and if the nominating committee or 
board has a policy on diversity, to describe how 
the policy is implemented, as well as the manner 
in which effectiveness of the policy is assessed.6  
In recent comment letters, the SEC has focused 
on this subsection of Item 407 addressing diver-
sity, requesting certain registrants to revise their 
disclosures to fully describe the role diversity 
plays in the process for identifying and evaluating 
nominees for director. The SEC’s focus on board 
diversity through the comment letter process 
should serve as a reminder of not only the dis-
closure obligations with respect to board diversity, 
but the real-world value a diverse board can bring 
to a public company. n 



INVESTMENT ADVISER REGULATION

15, 2012, for a CPO having at least $5 billion in assets under management, and by December 14, 2012, 
for all other registered CPOs and all CTAs. 

Compliance with section 4.5 for registration purposes only will be required by the later of  December 
31, 2012, or 60 days after the effective date of the final rulemaking further defining the term “swap.” 
Entities required to register due to the amendments to section 4.5 will be subject to the CFTC’s record-
keeping, reporting, and disclosure requirements within 60 days following the effectiveness of the final 
rule implementing the CFTC’s proposed harmonization effort with the SEC. 

CPOs claiming exemption under section 4.13(a)(4) will be required to comply with the rescission of 
Section 4.13(a)(4) by December 31, 2012; however, compliance will be required for all other CPOs 
by April 24, 2012. 

Compliance with all other amendments, not otherwise specified above, will be required by December 
31, 2012.13

CFTC Issues Final Rule Amending Certain Registration Requirements  
Affecting Registered Investment Companies (continued from page 5)

Are Future Exemptions to Private Fund Adviser Registration Forthcoming?

Daniel Gallagher, the newest SEC commissioner, gave the keynote address at the Investment Adviser 
Association Investment Adviser Compliance Conference on March 8, 2012. During his address, Com-
missioner Gallagher spoke about, among other things, the SEC’s role in implementing Dodd Frank. 
Gallagher pointed out that “[e]xcept in rare circumstances, the [SEC] may always use its exemptive 
authority to mitigate the unintended consequences of rulemaking. . . Indeed, in its role as an expert 
regulator, the [SEC] has an obligation to read any specific statutory provision in harmony with its over-
arching mission to protect investors, maintain fair, orderly, and efficient markets, and to facilitate capital 
formation.”  While Gallagher did note that it was not the SEC’s job to undercut Congress’ intent, he also 
expressed his belief that in the case of private fund adviser registration “there will be cases, moving for-
ward, when an individual adviser or a particular class of advisers ought to be granted some measure of 
relief from the full panoply of requirements that come with registration under the Advisers Act. Robert 
Plaze, deputy director of the SEC’s Division of Investment Management, spoke later at the conference 
and explained that advisers should not anticipate broad exemptive relief at this point. Whether the SEC 
will utilize its exemptive authority to grant relief to private fund advisers remains to be seen. n
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QUESTIONS:  If you have a question regarding the issues 
raised in this newsletter, you may obtain additional 
guidance from the authors and other members of our 
Public Companies Group.
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