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Last week, the Delaware Court of Chancery issued a
surprising decision in JANA Master Fund, Ltd. v. CNET
Networks, Inc. (“CNET”), interpreting the advance notice
provision of a public company’s bylaws to apply only to
nominations and proposals that are intended to be includ-
ed in a company’s proxy materials pursuant to SEC Rule
14a-8. SEC Rule 14a-8 provides the conditions under
which a shareholder can include a proposal in a com-
pany’s proxy materials, and the procedures with which the
shareholder must comply.

Earlier this year, the SEC adopted a controversial
amendment to Rule 14a-8(i)(8) which effectively limited
shareholders’ access to a public company’s proxy materi-
als with respect to proposals related to the nomination or
election of directors. The amendment to Rule 14a-8(i)(8)
codified the SEC Staff’s interpretation of the proxy rules by
allowing companies to exclude shareholder proposals
relating to the nomination or election of directors, or pro-
cedures related to the foregoing from the company’s
proxy materials. While the SEC’s rulemaking clarifying
Rule 14a-8 was long anticipated and widely covered by
the media, the CNET decision leaves one to wonder
whether the court was aware of the recent amendments

to Rule 14a-8 and fully appreciated the current limitations
of Rule 14a-8—in particular, that it cannot be used by
shareholders to make nominations of directors.

The background of the case is as follows. JANA
Master Fund is an investment fund that owns, along with
its affiliates, approximately 11% of the outstanding stock
in CNET Networks, Inc. (“CNET”). CNET currently has a
staggered, eight-person board with two directors whose
terms would be expiring at the 2008 Annual Meeting. In
December 2007, JANA informed CNET of its intention to
solicit proxies from shareholders to replace the two direc-
tors up for re-election, expand CNET’s board to thirteen
seats, and nominate five individuals to fill the newly
created board seats. If successful, this plan would result in
JANA obtaining control of a majority of CNET’s Board of
Directors. CNET took the position that JANA had failed to
comply with provisions of CNET’s advance-notice bylaw
which requires that a stockholder seeking to bring busi-
ness before the annual meeting (which, in CNET’s view,
would include the nominations of directors) beneficially
own $1,000 of CNET common stock for at least one year.
At the time of CNET’s 2008 Annual Meeting, JANA would
have held such stock for only eight months.
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The advance-notice bylaw provision at the center of
this dispute provides as follows:

Any stockholder of the Corporation that has been
the beneficial owner of at least $1,000 of securities
entitled to vote at an annual meeting for at least one
year may seek to transact other corporate business at
the annual meeting, provided that such business is
set forth in a written notice and mailed to the
Secretary of the Corporation and received no later
than 120 calendar days in advance of the date of the
Corporation’s proxy statement released to security
holders in connection with the previous year’s annu-
al meeting of security holders (or, if no annual meet-
ing was held in the previous year or the date of the
annual meeting has been changed by more than 30
calendar days from the date contemplated at the time
of the previous year’s proxy statement, a reasonable
time before the solicitation is made). Notwith-
standing the foregoing, such notice must also comply
with any applicable federal securities laws establish-
ing the circumstances under which the Corporation is
required to include the proposal in its proxy state-
ment or form of proxy.

JANA contended that the advance-notice provision
does not apply to its proposal, because it only applies to
nominations made under Rule 14a-8 of the federal secu-
rities laws, i.e., this bylaw only applies to nominations and
proposals a shareholder wishes to have included on
management’s form of proxy. Because JANA intended to
prepare and mail its own proxy materials, it argued that
this bylaw is not applicable. JANA also contended that, if
this bylaw was read to apply, it is invalid under Delaware
law because it is an unreasonable restriction on the share-
holder franchise.

While the Delaware Chancery Court declined to con-
sider the validity of the bylaw itself, the Court held in favor
of JANA and interpreted the advance-notice bylaw to not
apply outside the context of Rule 14a-8. In other words,
because JANA was not requesting that CNET include its
proposals or nominations in CNET’s proxy materials, JANA
was not required to comply with the advance-notice

bylaw’s requirements. In discussing how it reached such
an interpretation, the Court delved into some of the
historical and philosophical underpinnings of the adop-
tion of Rule 14a-8. This decision, however, fails to mention
that Rule 14a-8, as amended, cannot be used to nominate
directors, and undoubtedly this is probably one of the
areas that will be argued by CNET on appeal. In its deci-
sion, the court provides three reasons for concluding that
the advance-notice bylaw can be read only to apply to
proposals made pursuant to Rule 14a-8:

(a) The language in the first sentence of the advance-
notice bylaw provision which states that stock-
holders “may seek to transact other corporate
business” could not make sense outside of the
Rule 14a-8 context. The court parsed the words
“may seek” to imply that a stockholder needed to
ask permission as they would in the Rule 14a-8
context when seeking the inclusion of a proposal
in the company’s proxy statement. The court con-
trasted that with an independently financed proxy
solicitation where the federal securities laws do
not require the shareholder to seek manage-
ment’s permission.

(b) The deadline provided in the advance-notice
bylaw for the receipt of a notice by a shareholder
that it intends to transact business at the annual
meeting referenced the mailing date of CNET’s
proxy statement for the previous year. The court
reasoned that “[t]he most reasonable explanation
for so requiring is that the bylaw is designed to
allow management time to include the shareholder
proposal in its proxy materials.” The court went on
to declare that “[t]his Court cannot find a single
example of a permissible advance notice bylaw
that has set the notice required by reference to
the release of the company’s proxy statement.
Although not dispositive, this suggests that the
CNET Notice Bylaw is designed to govern share-
holder proposals under Rule 14a-8 rather than to
operate as an advance notice bylaw.”



The Guardian
Shareholder Activism Update

3

To be added to or removed from any or all Blank Rome notices,
please call 215.569.5500 ext. 4493 or email update@BlankRome.com

1200 North Federal Highway
Suite 417

Boca Raton, FL 33432
561.417.8100

210 Lake Drive East
Woodland Falls Corporate Park

Suite 200
Cherry Hill, NJ 08002

856.779.3600

201 East Fifth Street
1700 PNC Center

Cincinnati, OH 45202
513.362.8700

The Chrysler Building
405 Lexington Avenue

New York, NY 10174-0208
212.885.5000

One Logan Square
130 North 18th Street

Philadelphia, PA 19103-6998
215.569.5500

Watergate
600 New Hampshire Avenue NW

Washington, DC 20037
202.772.5800

Chase Manhattan Centre
1201 Market Street

Suite 800
Wilmington, DE 19801

302.425.6400

5605–07, The Center
99 Queen’s Road Central

Hong Kong
852.3528.8300

SHAREHOLDER  ACT IV ISM GROUP

* Editors

Barry H. Genkin
215.569.5514

Keith E. Gottfried*
202.772.5887

Frederick D. Lipman
215.569.5518

Jane K. Storero*
215.569.5488

Thomas P. Preston
302.425.6478

Steven L. Caponi
302.425.6408

James V. Masella II
212.885.5562

Robert J. Mittman
212.885.5555

Richard DiStefano
212.885.5372

who can submit a nomination or proposal (outside of Rule
14a-8), reviewed to ensure that they do not contain
unreasonable restrictions on the shareholder franchise.

For additional guidance on advance-notice and
advance-nomination bylaws and the issues raised by the
CNET decision, please do not hesitate to contact your
regular Blank Rome contact or any of the members of
Blank Rome’s Shareholder Activism Group.

(c) The language in the last sentence of the advance
notice bylaw that reads “[n]otwithstanding the
foregoing, such notice must also comply with any
applicable federal securities laws establishing the
circumstances under which the Corporation is
required to include the proposal in its proxy state-
ment or form of proxy” indicates that the bylaws
are intended to apply only to situations where
stockholders wish to place proposals in the man-
agement’s proxy materials under Rule 14(a)-8.
The court reasoned that this sentence was intend-
ed to graft into the advance-notice bylaw all of
the requirements of Rule 14a-8 and that there
would have been no reason to have done so if this
bylaw applied outside the context of Rule 14a-8
proposals.

Earlier this week, CNET announced that it would
pursue an appeal of this decision to the Delaware
Supreme Court. Like many other practitioners in this area,
we believe it is likely that this case will be overturned on
appeal. Irrespective of the outcome of this litigation,
the decision should have little future consequence as
precedent, because CNET’s advance-notice and advance-
nomination bylaws were far from what many would
consider “typical” provisions.

As a result of this decision, companies should, in con-
sultation with counsel, take steps to ensure that their
bylaws contain advance-notice and advance-nominations
provisions that are unambiguous, clear as to the circum-
stances and situations to which they apply, and not
susceptible to being interpreted in a similar fashion to the
way in which the Delaware Chancery Court interpreted
CNET’s advance-notice bylaws. In addition, while the
court declined to opine on the validity of any aspect of
CNET’s advance-notice bylaws, the court referenced its
previous warning that “when advance notice bylaws
unduly restrict the stockholder franchise or are applied
inequitably they will be struck down.” Accordingly, com-
panies should also have their advance-notice and
advance-nominations bylaw provisions, particularly those
that include threshold requirements (e.g., minimum bene-
ficial ownership, period of beneficial ownership, etc.) of
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